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This report was commissioned by the City of Marina.

The opinicons and conclusions

herein are those of the authors and do not necessarily represent Lhe views of the

City.




SUMMARY :
The City has five mobilehome parks with a total of 399 mobllehomes These homes . -
are nearly evenly divided between singlewides and doublewides. The smes of parks ‘are
similar, ranging from 61 to 99 spaces.

Average space rents in the parks range from $349 to $608 per month. Apart from
space rents, mobilehome owners pay for utility costs, which in most parks include water,
sewer, and trash costs, as well as gas and electricity. These costs.are. typically in the range
of $100 per month. Also, mobilehome owners pay property taxes and have msm;ance cosl:s )

Long term residents typically paid prices in the range of $20,000 to $40,000 for their
homes. Residents who have moved in since 2000 have paid an average of $95,000 for their
mobilechomes. The majority of mobilehomes were manufactured before 1980. However,
27 % were manufactured since 2000.

The mobilehome park owner-mobilehome owner landlord-tenant relationship is not
a market relationship in the conventional sense. Mobilehome owners have homes which as
a practical matter are “immobile”, and therefore, they have no bargaining power as long as
they desire to retain their mobilehomes or recover their investments in their mobilehomes.
fCurrent rent levels vary among the parks and may, be considered reasonable or B
‘;unreasonable depénding on' what standard‘of reasonableness is used. However it any- case, |
mobilehome owners have no security against exceptional rent increases in the future. Since
mobilehomes are “immobile”, conventional market deterrents to exceptional increases in
space rents are undercut by the fact a substantial portion or virtually all of the value of a
mobilehome may be capitalized into the rents for the underlying land.

Exceptional rent increases can lead to a situation in which mobilehome owners
cannot afford to remain in their mobilehomes and/or lose most of the value of their
mobilehomes.

A substantial portion of the mobilechome owner houscholds are low income. 33% of
the households have an annual income of less than $20,000. 28% have an annual income
between $20,000 and $29,999.

A substantial portion (60%) of the mobilehome occupants are senior citizens.

A substantial portion of the mobilehome owner households have housing cost
burdens in excess of federal affordability standards (30% of income). This phenomenon is
standard among low-income households in all types of housing.

Consistent with trends in house prices (but not consistent with trends in apartment
rents), since 2002 rent increases in the mobilehome parks have substantially exceeded the
percentage increase in the CPL In four of the five parks, rent increases have exceeded 40%
compared to a 16% increase in the CPI. In one park, rents have increased by 64% during
this permd




The Authors S . . ST

FRpp— - B T . - R, .. a3 - - z -

Kenneth Baar has a Ph.D in urban planning and is an attorney. Dorina Pojani has a; Master’s:
degree in urban planning.

B [ [V B T do e . ;‘:' e -
Baar has researched and published extensively on housing policy and other public policy issues.
His publications have been cited frequently by California, Courts.'of Appeal-arid. the State
Supreme Court.

L. 4
i LEPRT S 5

He has served as a consultant to the following cities on issues related to mobilehome park space
rents: Azusa, Capitola, Carpenteria, Carson, Ceres, Citrus Heights, Clovis, Cotati, Escondido,
Fremont Fresno, Healdsburg, Milpitas Modesto Montclair, Oceanside, Palmdale, Paim Desert

(..4.

Valley, Sonoma Vallejo Ventura, Watsonvﬂle and Yucalpa

L3
o

His curriculum vitae is attached as an Appendix to ttus report. : .y ...

Y R

sen .
ur



TABLE OF CONTENTS

R :
Sew T T

L. - Introduction ** ":v. - S Tt e D s AR Bt
R i

II. The Specn{ﬂ Nature of the Park-OWner-Mobllehome Relatlonshlp 1

.- I C SR TING 30 U oo T

IIL TheSupplyofMiobllehomeParkSpaces o R

IV. Resident Snrvey N | . ‘5‘

S T D R L P A T e i

V MobllehomePurchasesPrlces and Terms AT oo L 11

o Lt

V1. - Current Rent Levels, Increases in Rents and Terms of ‘Rental Agreements - 16 -

PN L e

VII. The Investments in Constructmg Mobllehome Parks

and Trends in the Value of Mobilehome Parks =~ " -+ % - = i1

VIIL. The Affordability of Mobilchome Park Space Rents in Marina 22
IX. Affordability of Housing Alternatives 24
X. Rationale For and Against Regulation of Mobilehome Park Spaces 24
XI. Rent Regulations in Neighboring Jurisdictions 29
XII. Comments on Cost-Benefit Issues 30
XIIl. Recommendations Regarding Rent Regulations ' 33
Appendix A - Author’s Curriculum Vitae Appendix 1

Appendix B - Resident Survey Form Appendix 8

Appendix C — Park Owner/Manager Survey Form Appendix 10

iv,



L. Iniroduction

Within the City of Marina, there are five mobilehome parks with 399 mobilehome spaces.
The parks range in size from 61 to 99 spaces.

The purpose of this study is to provide information and analysis about mobilehome park
residents and mobilehome park space rentals in the City of Marina in order to assist the City in
considering policies in regards to mobilehome parks and mobilehome park tenancies.

This report provides infoermation about the mobilehome owners and trends in rents,
mobilehome prices in the parks which are privately owned.

The study is largely based on:

1. Information contained in responses from 276 households and five park managers to a
mail survey.

2. Mobilehome sales data from 1997 through 2008 obtained from a private service which
compiles sales data from sales reports supplied to the California Dept. of Housing and
Community Development.

IL The Special Nature of the Parkowner-Mobilehome Owner Relationship

At the expense of reciting information that is commeonly but far from universally known, an
introductory explanation of the nature of the parkowner-mobilehome owner relationship is
essential in order to provide a perspective on the information and analysis provided in this report.

As a practical reality, mobilehomes that are placed in mobilehome parks are actmally
“immobilehomes”. They are prefabricated homes, that generally are comparable in size to
apartments or small houses. A substantial portion of all mobilehomes are “doublewide”
structures that consist of two 10 or 12 foot wide sections that are joined together when they are
installed on a lot on top of a simple foundation. Mobilehomes are rarely moved after they are
placed in mobilehome parks. When mobilehome park residents move they sell their
mobilehomes in place.1

Special characteristics of mobilehome park tenancies in urban areas generally include the
following:

1. The “historical” investments of the mobilehome owner (tenants) in mobilehomes in
mobilehome parks generally exceed those of the Iandlord parkowners.

1 For background see Hirsch, “Legal - Economic Analysis of Rent Controls in a Mobile Home Context: Placement
Values and Vacancy Decontrol”, 35 UCLA Law Review 399-466 (1988); and Baar, "The Right to Sell the
‘Im’mobile Manufactured Home in Its Rent Controlled Space in the ‘Tmmobile Home Park: Valid Regulation or
Unconstitutional Taking?", Urban Lawyer Vol. 24, 107-171 (Winter 1992, American Bar Ass’n)

1




2. The physxcal rclocatmn of mobllehomes is costly .

el . v HIE R A sl Lot

3. Relocation within metropolitan areas 1s _prachcally 1mposs1ble because there are virtually
no vacaht spaces'in mobllchome parks.”, CA

T TN L e

L N T . . A
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4. Parkowners gencrally will not penmt \older mobllehomes to be moved mto theu‘ parks
when thcy do have vacant spaces forrent.. . .-, .

g H _’; ST _- A .‘\'"n":._, ot T, <. F

5. The supply of mobilehome park spaces in urban areas in Cahforma is 61th61'-'f1‘026n or
declining: Mobllehomc patk constructlon in urbanized areas-of California v1rtually ceased by
the early 19803 as altérnative land uses becamé more profltablc and landusé policies
contmually tlghtencd restnctlons on'the constructmn of new mobnlehome parks -

1 . A SV DR 410

The mvestments of mobﬂchome park residents i in their mobllehomes are “Sunk™’ costs The

benefits of. these mvestments can only be realized by contmumg occupancy m l;hc mobllehomc or
by an “in-place™ sale of the mobllchomc . ‘: . -

¢ g 4 - 5,
- Lo - [ Y

In2001 the Cahforma Supreme Court explalncd - ,

v
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2 Exceptious to this pattern occur when there are excepuonal increases in space rents, and mob1lchomc owners,
unable to afford the increases, abandon their mobilelioine's creatin g vacancies in parks. o

i
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BACKGROUND:. P
THE MOBILEHOME OWNER/MOBILEHOME PARK OWNER RELATIONSHIP

.....

relatlonshlp to the mobilehome park owner may be useful. "The term 'mobile |
#: home' isisomewhat 'misleading. Mobile homes-are largely immobilé’as a practical -
matter, because the cost of moving one is often a significant-fraction of the value"
of the mobile home itself. They are generally placed permanently in parks; once
w, «-iniplace, only_about 1 in every 100.mobile homes is ev.ers»moved.g[Ci_tation.] A
.1, . mobile home owner typically rents a plot of land, called a 'pad,' from-the owner of .- , .
- mobtle home park,-The park owner provides pnvate roads, within the park, ...
common, facmtles such as washmg machines or a swimming pool and often. .
utilities. The mobile home owner often invests in sne-specn‘lc improvements such
asa drlveway, steps, walkways, porches, or landscapmg When the mobile home
" - owner wishes’ to move. the mobile home. is usually’ sold in place and_ the o
' purchaser continuies to'rent the'pad on which the mobile’ home is located.” (L'_ o
v. Escondido (1992) 503 U.S. 519, 523, 112 8.Ct.>1522, 118 L .Ed.2d 153.) Thus,’ '
uriike the usual tenant, the mobilehome owner generally makes a substantial
investment in the home and its appurtenances --typically a greater investment in.
his or her space than the mobilehome park owner. [cite omitted] The immobility
of the mobilehome, the investment of the mobilehome owner, and restriction on
mobilehome spaces, has sometimes led to what has been perceived as an
economic imbalance of power in favor of mobilehome park owners.

Court opinions and academic reviews have repeatedly noted the captive nature of
mobilehome park tenancies. For example, in one case the Florida Supreme Court concluded that
mobilehome owners face an “absence of meaningful choice” when their space rents are
increased:

Where a rent increase by a park owner is a unilateral act, imposed across the
board on all tenants and imposed after the initial rental agreement has been
entered into, park residents have little choice but to accept the increase. They
must accept it or, in many cases, sell their homes or undertake the considerable
expense and burden of uprooting and moving. The "absence of meaningful
choice" for these residents, who find the rent increased after their mobile homes
have hecome affixed to the land serves to meet the class action requirement of
procedural unconscionability.*

In 1994, a federal district court in California stated:

3 Galland v. Clovis, 24 Cal 4th. 1003, 1009-1010 (2001)

4Lanca Homeowners Inc. v. Lamana Cascade of Palm Beach Lid,, 541 So 2d 1121, 1124 (FIa) cert demed 493
U.S. 964 (1989)

3
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-Mobile homes,- despite their name, are not really mobile. Once placed in a park
few are moved. This’is principally ‘dug to the cost of moving a coach whiich is,
- often equal to or greater than the value of the’ coach itself-. Also, many mobile -
. home parks.will not accept older coaches so that after a time, the coach- may be <= =
- rendered effectively immobile... the park owner; absent regulation, theoretically .
) has-the power to exact a premium from the tenant who as a’ practical matter
" cannot: move. the coach.” - B A '
In response to the speclal situation of mobﬂehome park residents, California has adOptcd a
set oft landlord-tenant laws which provide special protections for mobilehome park: teniants, In ;
addmon approx1mately one hundred jurisdictions.in California have adopted some,type of rent
control of mobilehome park spaccs Typically the- rent control ordinances tie annual a]]owable
rent increases to the percentage increase in the Consumer Price Index (CPD)-all items. Most’ of,
the ordinances do not permit additional rent increases (vacancy decontrol) when'a mobilehidme is
sold in place. Under all ordinances, park owners are entitled to petition for additional rent
increases in order to obtain a fair return.

P T ¥
: [ IS S

IIL The Supply of Mobilehome Park Spaces *+* &= == - = - A

In‘ Cahfomta currently, there are approximately 374,000 spaces in about 5,700 mobilehome
parks Monterey Courity has 45 mobilehome parks with 20 of mafe spaces. These parks ‘contain’
a-total of 3640 mobilehiome spaces. Santa Cruz County has 100 parks with 20 or more spaces.
They contain 11,990 ‘inobilehome :spaces. ‘mobilehiome: parks.” Santa Clara County has 101
mobilehome parks with 20 or more spaces; they contain' 18,140 spaces.

Mobilehome park - construction -virtually ceased in urban areas-in California by 1980 In
Marina all of the mobilehome parks were constructed between 1958 and 1965.

5 Adamson Companies v. City of Malibu,-854 1\’.Supp. 1476, 1481 (1994, U.S.D:C. Central Dist. Cal.)

6 Source for data in this section: Disc produced by the State Départment of Housing and Community Development.
4



Mobilehome Parks within the City of Marina

Jeroatt

‘.. Type of mobilehome

ParkName., -~ "|"oroy | Address’ " . J1OV0L | sege | e | Tope
Cypress Square-?f’: ~| : 1861 .| 347-Carmel‘Ave; .- |- 87 ‘|87 767%| 3
ElCamino = | Early60's | 3330 Del Monte Bivd. |* 61 .| 14 ~[_ 475.| o
El Rancho | 1958 | 356 Reservation Rd 90 | 78 | 18 0
LazyWheel .. . . | .1965 .|304Carmelave. : | .69. |.46 | .20 | .0
Manna del: Mar | 1958 | 3128 CrescentAve. ‘|83 | 58 | 24 1
Total - .. oa.t i a. | ade |i208 | 104 |. a4
* Source Survey of. park managers T bty

IV. Resident Survey |

A. The Number and Distribution of Survey Responses

red

. As a.part 4 of this study, a mail survey, of mobilehome OWlers was conducted This- survey

T

their mobllehome the rent at the tune of movmg in, and the current rent, Lhe ages and:
employment or. reurement status of household members, the income ofthe household and the
costandfmancmgofthepurchaseofthcmobllehome T U TO FE TV

. Responses were received from the residents of 276 mobilehome spaces, 73% of the. spaces in
the City. The response rates,from all of the parks exceeded 60%.-. . , ..« -

B. Household Size

About half of the households are single person households and another 31% are two person
households. 18% of the households have three or more persons.

Household Size

Household Size Pct. of
Households
1 51%
2 31%
, 3 1. 1% -
- 4 or more ' - 11% ’

. ;"',‘,';.1_; . ISR ERIPWR REd T T [



The average household size reported by survey réspondents-was 1.83 persons. Based on this
average, the total number of mobllehome park re31dents in the C1ty is, esumated to be about 730

I 1

persons~ crar . SKREE 4y

3 h H Fl 1 . -
i : O e wbiy s LR R ' v . LA T

C. Age

e " - - A
ST S N T A T ’ N

More than half of the resxdents in the respondent households are 60 years old or older. 12%
are 18 years old or younger wl Ty k e T Tl

o, w e . - ~

In terms of household composition, in 62% of the hougélfoliis -all members were 60 years old
or older. 15% of the households mclude children (18 years old and younger)

R T
e

Age of Resndents,‘,l N

Percentage of
Residents

Age

18 and under 12% o i
19-39 13% ST
40-59 21% , o
70-96 31%

T d . N RS ' - [ R
SaE W . ; b TR ' S Wi : R P

[ -4 . . e Lt cooe . ir . . : Lt
xr el a P LA A ) i) i, 7 ‘ i I

ML r T

Fal - s
N 36, LA R H
' 1 ey
: ¢
- 1
! ; T ARSI
-~ - E Rt _i‘ - -~ -
\':
' el
1
* - P
; . 1! H .- i
i RS LA R LT TR S O A TS S

7 The number of residents has been estimated by muitiplying the approximate fumber of occupied mobilehome park
spaces in the City by 1.83.
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D. Length of Tenancy in Mobilehome Park ... .- . . ;- _ .. .
" Approximately half ‘of the households moved into their mobilehomes since 2000. 28%
moved into their mobilehomes in the 1990’s and 23% moved in before 1990.

Year Household Moved into Mobilehome Park

‘Year:Household ' »-' |- . &' Percentageof- - - | - i
Moved into Park Households : . .| . % o™
¢ st ey Befo::ej990 0 WL g ,,'.23%'r.“qmz ey LI iAe
1990-1999- ~ - | Thillagep. TRt ettt oetagn
2000-2004 25%
2005-200& L ERCENEPY T
AT i
E. Prior Residence ST T “ _ .
ol T
1. Type of Dwelling L & o _ g o

58% of the respondents were renters in houses or apartments prior to moving into their
current residences. 28% of the respondents had owned ‘their own houses or condominiums.

39% of the former homeowners (25 out of 65 respondent.s) were very low income (under
$20,000/year). Approximately 6% of the respondents (15 respondents) had lived in other
mobilehome parks. Two, respondents indicated that;they had been homeless prior to moving into

their mobilehome. ;

Type of Dwelling prior to moving into Mobilehome Park

Prior Residence Percentage
Type of Dwelling of Households
rented apartment 37%
rented house . 21%
owned home 28%*
mobilehome in other mobilehome park 6%
Other
(living with family, RV, military 10%
housing, roem rental, live-in caregiver)

‘Includes twc? percent condominium.owners . T e g
s 3 LACEE B L L [ TS AN n . f P
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2. Location of Prior Residence R e RS

- 94%: of - the- respondents weré “alréady California” res.tdents pnor “to movmg into the,
mobﬂehome patk’ only 15 réspondents* had‘céme from' out of state. 28% of ‘the responderits’
already were Marina residents prior to moving into the mobilehome park. 79% of the
respondents were a]ready re31dents of Monterey County S }

. I RSN e e L S A N
I T ) . L . , N e . N I S e 2T FRi ftifig
P L PTEPIR E A o T . KRS LTI SN £ RO § DO R b IS A P L PR P I DAL X A R L

F. Employment or Retired Status : BREE

"Two'thirds of the adilts in‘the respondent households are not workmg, and less than a quarter._
are working fulltime. Fod e : sroates c

Employment or Retlrement Status of
. Mobiléhome Park’Résidents.. ..

Employment or' swPercentage. of
Retlrement Status | _~ Residents

working'fuil-time '_

working part-time; |{.4Trq

" not working BELD D6%.

Retired | | 58y 40% 0.+ .

Jr i S

U AU . o v R LI PP B e Deee o ety 0 '1",: '-{,‘l:!::“.:}f.;
0vera“ Household nu‘_.iu DOV SI R D l:,’);'j}.'-x)‘: :-: it
e Employment or: Retlrement Status R TR e
R ‘Mobiléhome, Paik Houséhblds - -' <+ = 7 o sl

I . .
AR I T LT P

Employment or 1 Pereentdge of )
Retirement Status Households

; Ay

e R It n + w23 % s = 4.8 7 Py I o

i it ! e —— bl '
e TR

one or more Ak w

persons working 23%
S ie s e b s sy TUltImer e | sy sy e ] .
. _— '}‘ L =

fo oiie working:® | © o oHo il e -

fulltime, one or 44%

more persons
working part-time

all persons retired
or not working

33%




G. Household Income Levels : Co

The survey included a question about household income levels, including social security
benefits of the households 89% of the survey responses included an answer.to this inquiry.

Survey guestlon | ;
What was the total income of your household in 2007 before taxes" (please mclude income

from all sources including social security, pension, interest, dividends, and any public
assistance) L T

One third of all households. reported that their income was.under $20,000. In 28% of. the
households the income level was between $20 000 and $29, 99, . .

.Mobilehome Owners .:. .
Household Income Levels:.

income Category Hous‘é'lo.d;" -
.| “undersisgoo | . 23% . |
- | $1s, ono-$19 999 | . 10%; 1, .o
$20,000-$29,999 | -.28% .. | .
[ s30,000-539,999 | 8%
$40,000 + 21%

L

In comparison, in 2008, the income ceilings for classified as “very low” income under federal
HUD standards (50% of Area Median income or under) are $22,700 for one person households
and $25,900 for two person households The .income cerlmgs for households classified as
“extremely low” income {30%- of Area Medlan Income or under) are $13,600 for one person
households and $15,500 for two person households _ e

In half of the households where a]] the members .were at least 70 years old (38 households)
the household income was under $20, 000 , B S

Mobilehome owners who purchased their homes after 2000 (half of the respondents) have
higher incomes than the mobilehome owners who purchased the1r homes before 2000.

8 See HUD “FY 2008 Income Limits” published on HUD’s web page
9



Household Incomé Pré aﬁﬁ‘i’ﬁ‘st’ 2000 Purchasers

Household . ~Purchased MH, |: Purchased MH

Income Category ‘| " before 2000 _ | in 2000 or atter
EE

under $20,000 > _ 43%  [® " 24%
$20,000-$39,999 | 45% - 'Y a5%
over$40,000 [ 12% " |17 31%

H. Characteristics of Mobilehomes

1. Size

About half of the mobilehomes have one sectmn (smglew1de) and the other half have two
séctions (doublewide).” SR _

Forty percent of the mobllehomes are over ¢ 900 square feet the 51ze of a two bedroom house

LT

0o B o Square Footage of Mobllehomes

t. 1. N Fo AT A
“ Mo?;::h?:me B PCt of i . e
(sq. feet) Mobilehomes
under 600 ‘18% "
600809 | 41% . |
£ 900-1,199 i | e A8%:cy - | EPEE
0 aodaeo0” [0 % |0t

2. Age of Mobilehomes o s g e e E

As is typical in mobilehome parks most "of the mobtlehomes were manufactured about the
time that the park opened and havé been sold in place. Apprommately half of the mobilehomes
were manufactured before 1980, in the 19605 and 1970s. Less than a quarter were manufactured
in the 1980s and 1990s. About one.quarter-were manufactured smce 2000 Usually, these homes
replaced other mobllehomes on the same spaces. s .

9 Square footage calculations were made by multiplying the information on the' dimiensions of mobilehomes that
was provided by residents in their responses to the survey questionnaire.

10‘..



-Age ._of.;Mobilehomes .

Year Mfﬂi “ . Mo;fe:hg:nes },’
1970-1979 |  29%
., | 1980-1989 - 9%
‘ 1990-1999 13%
2000 and after 27%

V. Mobilehome Purchases Prices and Terms

'As indicated, data on mobilehome purchases prices was obtained Eom “tflt?; resident survey
and from Santiago financial.

Typically Iong term’ owners paid from $20,000 to $40,000 for their mobilehornes, while
recent purchasers have typically paid $80,000 or more for their homes. About half the
respondents purchased their- mobilehomes, before .2000,. and. the. other half purchased their
mobilehomes in 2000 or after. The mobilehomes purchased ‘before 2000 cost $28,514 in average
while the mobilehomes purchased in, 2000 or after cost $95 063 in average.

A. Data Obtained from Resident Survey

All of the respondents, except.one,'?idndicated that the'};' own their mobilehomes. 23% invested
more than $100,000. The investments‘of mobilehome owners varied substantially depending on
the park where the mobilehome was located, when_ the home was purchased, when the
mobilehome was manufactured, and the size of the- mobiletiome:

Mobilehome Purchase Prices

J (Re5|dent Survey) : o
oo prcer . T RetotTotal |- e L.
inders20000 T a7 |00
$20,000-$39,999 2% .. . | ..
$40,000-$59,999 17%
$60,000-$99,999 14%
$100,000-$230,000 23%

*Two respondents indicated that they had obtained their
mobilehome for free. -
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Mobrlehome Purchase Prlces by Mobﬂehcme Type

(ReS|dent Survey);s :

i

Tyce SR |

Single-wide ;|-

5" Pet. of |

_Mobilehofes™

50%

Average Purchase
. Price

.§§4,2,143;

4
ki

Double-\mde

ey \"'iu

sa > i

.
L)

s ,-,,-‘u ey

et s

cen 50% 57

s e
w gt
s i

. $87,343,;

3T

.

T T

; B
W "y

Mobllepome Purchase Pnces by Year of Purchase
S % -+ Resident Surve

s

0
4

Year of = |
‘Purchase; =

before 1 990

Pct. of

PR ERTel

- Respondents- |

E“E
; P )

23% .

Averages
Purchase Price

:

26114,

1990-1999 | T ' 28%. .. |7, T$30,322 |
2000:2004 [0 25% -$86,630 ¢!,

2005- present i

24%

102,785

y -

e el e

2

FLESR T o
RN A TP

Mobllehome Purchase Pr:ces ‘by:Year of Manufacture .
; (Resldent Survey)

| Yearof || “Petof 7| “AverageiPurchase |
-7 Manufacture Mobllehomes T Price | |
o ﬁ Ti$877553
wilterorere || haew ol iswemee |
“ |1980:1989° | [ 9% To¢sigeo |
- 18901998 | 3%, . .|.ii962,9667 . | . .-
2000-present | " U27% T |V g125038° |7
U4 kel st oo phd W s
S S oy



Mobilehome Purchase Prices by Park
Resident Survey

Park

[N P T

- Cypress Square, j-,m

Average Purchase

Price

0990673

-IEL Qam;,rgo,, Ry

$77,541

o

I AT
_|-EL.Rancho...- -

e

|| Lazy Wheel

- 861,713,

Marina dél Mar

 $37,166"

Purchase Prices for Mobilehomes Manufactured before 1990

_ LR (Res:dent—Survey)* et b4
Move-in | _ JECSRIEE | .
y oo before 1990- " | “2000-... | 2005-

ear 7 ,“3",;.1 “1990... | 1999 ' |..2004,." |, present
Type e N e ':ﬂ'::)._ P T R Bt S L

i szs 027 _.$21,124 .| $16,215 53527 875 ""$f46,249
Single—wide B L [29] v 281 s[111 P [14]

o $43 éos $30,375 .~$38,707‘ $62 313 | $67,000
Double-wide - == [19] 13 . 8] - . [6]

¥ The number of responses is indicated in parenthésis.

#% No responses wereﬁrecelved for mple-mde mob11ehomes ’

Purchase Prices for Mobilehomes Manufactured after 2000
{Resident Survey*

= | SeMovesin:o|» ~ e
o |onons 2005-
. ~ “Year |  _all - .|-:2000-2004 present -
Type™ .+~ : HY e
' ) ~ $58 453. $63,538 $75 750
. Sin’glé-\ﬁiide_ R T il I 1) I M -
| | $129,687 |e126,035 $147’ -ﬁs
{ Double-wnde ' [59] o[B8 | anesper

T

;The number of responses is indicated in parcnthesis..

ek pOnly one Tesponse was received for u:lple~€v1de '
mobilehomes, reporting a purchase price of $225,000.
*+* Some residents reported the purchase price but not the

move-in date,
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More than half of the respondents reported that they had paid all cash for their mobilehomes.
40% of the mobilehome owners have mortgages at this time, including two owners who had paid
all cash initially. The median monthly mortgage payments are $756/month, ranging from $228 to
$1,728. Out of the 135 respondents who purchased their homes after 2000, 70% have mortgages
at this time; their median monthly mortgage payments are about $792/month, in a similar range
to the overall responses.

......

B. Mobilehome Purchase* PI'ICES; Sales Data Reported hy Manufactured Housing Sales
Reporting Service YL S s . R

Data on original and current mobllchome purchase prices from 1997 to the present was
obtained from a private service (Sanuago Financial Inc., Tustin, CA) that provides mobilehome
sales price data (primarily to appra1sers) This data is based on information contained in sales
registration reports which must be filed with the State Department of Housmg and Community
Development when mobilehomes are- purchased (Cases in which the sale price was reported as
50 were removed from the calculatlon of pnce averages.),

From 2000 to 2007 the average pnce of mobilehomes in Marina increased from $72,477 to
$97,171. Smce 2007, the average price and the number of sales have decreased. Through August
2008, the avcrage sale price for a smaller number of-salés was $59,394. (The small number of
sales each year does not allow for tabulations: by park or for dnalysis of sales of older
mobilehomes.) e

L . ‘s

o
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Average Purchase Prices for Mobilehomes in Marina*

Santiago Financial, Inc.;Year 2000-2008 . - .. '/ 7.

Residents’ Responses, Year 1960-2008
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—a— Average Purchase Price (Reported by Residents)

—m— Average Purchase Price (Reported by 'Santiago Financial'’)

* The number of sales is indicated in lighter typeface next to the average purchase price.
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Similarly, in Monterey County, the average pnce of mobﬂehomes increased from $48,220 in
2000 to $79,257 in 2006. This trend is i’ accord with' the surge in house prices. and rents from
2000 to 2006. Subsequently, mobilehome prices began to fall, reflecting general real estate
trends. From 2007 throqgl;‘Augp!st 2008, the ;;verageiprice of mobilehomes was $6_2,140.

‘.‘\

Average Purchase Prices for Mobilehomes in Monterey County*

2000-2008
I .
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* The number of sales is indicate& a.b;ove the chart line. -

S22
Since 2000, Marina has averaged higher prices for doublew1de mobilehome sales than the
Countywide averages.

I

Agreements

VL Current Rent Levels, Increases in Rents, Vacancy Rates, and Terms of Rental

A. Current Rent Levels

The City sent a questionnaire to park managers about average rents, the range of rents, the
portion of residents who have enteréd into lease agreements, and rental practices. The managers

of five parks responded to this questionnaire.

Each park manager provided information on the range of rents in the park, but did not

indicate the average rent.
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., CGurrent Rents Coae
Survey of Park Managers . . 3 _LE

Park ~+ - Range » | Initial Hent'.{--‘ R _
Tt e 70 -+ - | Current Rents | ‘New Tenants | e

Cypress Square $440-$500 $475
| ELCamine.l Tt | T$407-8500 't $475

El Rancho " $310-§405 $380 to $420

Lazy Wheel - $450-$675 $650

Marina del Mar - o s00.g4c - | 3106 doublewide

' - fos $436 singlewide

~

Tenant survey responses were used to calculate the average rent in each park The mformatlon
that the residents and park managers provided on rent levels was consmtent ’

Current Rents
Resident Survey

Park Current Rents
Average
- - | Cypress Square - - -$463 - - 1 --- - %
*| El Camino : '$445
El Rancho $349
Lazy Wheel  g608
| Marina del Mar .. $383

B. Average Current Rents and Household Income

P . . - . P
v g . ! - . TR, e Y )
k] [ . foa il . . . LR e - H ..

Average Current Rents by Income Category

Household Average Current
Income Category Rent N
A . _ under $20,000 $418
L | so0000830998 | .. . 437 |
over $40,000 " '$466
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C. Rent Trends ceo e e ne BN o Y e e e

In each decade space rerits have incieased'by about $100 on average. -

T : o [ERE A .. L. S T

B Vo AN ¢, ', B R S U N - TN N

Rent Trends — All Parks

. -(Residént:Survey) ‘ : > L
3 YearMoved | Average® | “Average ' *| Pet. | '
"into MH Park | Move-iti'Rent | Currént Rent:| Incréase | « * ™~
before:1990 8178 7. $419 . - | 135% | C T
1990-1999 $277 $400 44%
2000-2004 $37 $460 24%
2005-present $438 $473 8%

<o,

From 2002 to 2008, increases in space rents exceeded 40% in four of the five paxks in the
City in contrast to a 16% increase in the CPI-all items durmg this period and to 10% increase in

the Consumer Price Index rent index. The fol}owmg table compares park rent Ievels in cach park
irf 2002 and 2008 RS e

Teag B s

Comparlson of Rent Levels in 2002 and 2008

) ': I SN - _ Pct Increase o
Park - Octobelj, . August al inRent, . | ..
2002 2008 ... | Oct2002-August 2008. |
{Increase in CP116%**)
' Cypress Square S 340?’400_3" : :_.4("5'3__ Sl ‘_ 25.1%.. ‘
EI Cammo 295 445 50.8%
El Rancho 247 349 41.3%
Lazy Wheel 370 608 64.3%
Marina del Mar 247 353 42.9%
" Sources: 2002 survey - City of Manna Task Force; Responses from 2008 survey of park res1dents
* $370 used as average s -

Vo ** CPI-All Urban Consumers All-Ttems (San Franclsco Oakland San Jose) ot
oo e e okl e’ R o

D. Mobilehome Owner Expenses in Addition to Space Rent

In addition to space rent, residents have other costs associated with the ownership of their
mobilehome.
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1. Utilities (Gas, Electricity, Water, Sewer, Refuse Collection)

In all of the parks residents pay for their gas and electricity expenses. In addition, residents
pay for water and refuse expenses. In four of the five parks residents also pay for their sewer
expenses. The expenses of individual mobilehome OWIeTs vary depending on their usage levels.

::J‘k“'ut‘l Yy .‘

The standard fee for refuse collection for. one:35, gaIlon can is $13.00 per month. Residents

reported that monthly .sewer: charges in .their parks were fixed in the range of $16.00. Water

usage is generally metered by parks wrth monthly costs typrcally in.the range of $20 to $25.

The County Housmg Authonty authonzes a $?37 ut1hty alIowance for Section 8 tenants.
; ‘ ‘

2. Insurance .

84% of the residents have some form of insurance for their propertf. C{ty-wide the average
annual cost for mobilehome owners is $446.

'Iflsurfthce é_osts rise in dire;ot prooorﬁon to: . o

o 'The purchase price of the mobrlehome rangmg from an average of . $313/year for
mobilehomes purchased for less than $20,000 to $675/year for mobilehomes purchased for
more than $100,000;

o The rnobllehome owner’s income level rangmg from an average of $378/year for
households with 'z an income under $15,000/year to $559/year for households with an income
of $50,000/year or more (four households that earned i incomes over $75,000 paid in average
more than $1,000/year in msurance), and : S LA

¢ The year of purchase ranglng from $348/year for Gwners who purchased their
mobilehome before 1990 to $553/year for owners -who purchased thelr mobrlehome since
2005. : '

3. Taxes

Almost all the respondents reported that they pay taxes on their property, averagmg from
$320/year to $375/year. Taxes are almost twice as high for owners who bought in the last 2-3
years (about one fourth of-the sample); averaging $471/year, compared to residents that have
lived in the parks for 20 years or more (another fourth of the sample), averaging $257/year.

! R T 1
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E.Rental Terms and’'Exempt Ledses ™ ©o 0 owotton oot 0 L
In four out of the five parks in the City none of the space rentals are covered by leases of
more than’one year In Mamla del Maf most of thé*spade rentals are subject to leases of one to

flve ycars Vg i . ;» o .ot ISP '3l i P : i
P T I LTIy ST L B Co E
Under state law, mobilehome park spaces which are subject to leases that meet s'péi':iﬁea;
terms are exempt from rent regulation as long as the lease is in effect.’” When the lease
términates, the space may be subject to rent regulation. A substantigl portion of mobﬂehome park

space.rent control ordinances prohibit a*park owner from 1 requmng that mcornmg tenants execute
leases'that would be exempt from the rent regulation. ™
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VIL. The Investments in Constructing Mobilehome Parks and Trends in the Value of,

Mobllelmme Parks

Il i

Whﬂe extenswc mformatmn has bcen complled on trends 111 mobtlehomc values, information.

on trends in mobilehome park values has not been systematically collected and reported.
However, there is information available which provides evidence of the scale of appreciation in
mobilehome parks. . : e »

‘ thn mobtlchomc parks were constructed there was an arnple supply of vacant land Wthh

could be purchascd at a low. cost. chorts and surveys, mdtcate that the average costs for the land ]
acqu1s1t10n and construction costs of mobilehome parks were about $6 000, per .space .in the.

1970s.

A 1974 1eport by the Western Mobilehome Association projected that the total cost of onsite
improvements averages $2,600 to $4,000 per lot, exclusive of land. “This includes installation of
all underground utilities, utility services, sewers and sewer connections, landscaping, paving of
parking areas and streets, and construction of services, swimming pools, and recreation
buildings.”"' The report projected land costs in the range of $5,000 to $25,000 per acre, with
permitted densities of 8Y2 spaces per acre. This translates into land costs of $600 to $3,000 per
space. The Small Business Reporter of the Bank of America estimated development costs of
mobilehome parks averaged about $2,625 per space in 1970 and estimated that development
costs ranged from $3,500 to $6,500 per space in 1976."

In Marina, two parks, Cypress Square and El Rancho have been in the same ownership since
the 1960’s. Three of the parks were purchased since 2002; El Camino — 2002, Marina de Mar —
2005, and Lazy Wheel - 2007.

Appraisals would be required to make precise estimates of the current value of the
mobilehome parks in Marina. However, some estimate of the range of park values may be made.
In the current market, capitalization rates for mobilehome park purchases are in the 6 to 7%
range. (In other words, the value of each $1,000 in annual net operating income is in the range of
$14,285 or $16,666 ($1,000/.07 or $1,000/.06))

If it assumed that park operating expenses ratios are 40% of gross income and that net
operating income is 60% of gross income, a typical annual net operating income per mobilehome
space of a park with rents at $450 per month ($5,400 per year) would be approximately
$270/month (60% of $450) or $3,200/year. Under these circumstances the current values of
mobilehome parks would be in the range of $53,333 per space ($3,200/.06).

Changes in capitalization rates, which largely reflect changes in mortgage interest rates have
had a dramatic impact on the values of rental property. In the past five years park values have
increased substantially as a consequence of declines in capitalization rates, from a typical rate of

11 Western Mobilehome Asscciation, Mobilehome Park Development, p.4 (1973-74 edition).

12 Bank of America, “Mobile Home Parks”, Vol. 9, No. 7, p.7; Bank of America, “Mobile Home Parks”, Small
Business Reporter, Vol. 13, No. 6, p.10.
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8% to 9% to 5 to"7%: If the capltahzatton rate’ had remamed at the former levels of 8% or 9%, a
park with an annual net operating income peér space’ of ‘$3,200 would have a valie $35,555
($3,200/.09) per space or $40, 000 ($3 200/ 08) per space Instead the value of the same mcome
level is substantially higher. - kR

Limited data on sales and financing of mobilehome park purchases was obtained from one
real estate service. It indicates that Lazy Wheel was purchased for $5 7 nnlhon in 2007 ($72,463

7{

per space) with’ fmancmg of $4 million::%. "~. R -

Manna del Mar was assessed at $3.5 million in 2008 ($42,168 per space) followmg asale in

2006. This would indicate that the sale price in 2006 would have been for approxunately this .

amount (since assessment increases are limited to 2% per year). In 1986 the park was pu:chased
for $1 million.

_El Camino was purchased for $2,500,000 in 2002 (840,983 per space.)

As indicated, Cypress Square and El Rancho have been tield by the same owners for over

" four decades. +: T "

v 'i‘.' |

VIIL. The Affordability of .Mobllehonnc Park Space Rents in Marina

- As-indicated; one thtrd of 'the houscholds-surveyed ‘indicated that their- annual household

mcome was under $20,000 and another 28% indicated that their household 1ncome was between
$20 000 and $29, 999 N o

L ‘:,-‘ . : oy . . e

If housing expendttures for households with an: annual dincome of $20, 000 were limited to.

~30% of income (the federal stanidard for housing affordablhty), the- monthly housing expendtture -

" would be $500/month (56,000/year). In order to place the® foregomg $500/month amount in
perspecttve it is critical to lremember that th1s is the affordabﬂtty level for households ' at the. top
pomt of this incomé group ST . f

MW [ ,

“-In the followmg table, for the:purpose of- esnmatmg overall mobilehome owners housmg
costs (excludlng mortgage payments), it assumed that utility “costs ‘average $93/month and that

maiftenance, msurance ‘and tax_ costs average $100/month. The table sets forth the “gaps”

between housing costs for mobﬂehome owrier households based on alternate assurnpttons about: -
: . T o o s
1) rent levels which reﬂect the- three common rent. levels in’ the parks (8350, $450,and: $600)
2) household income ($15 000 $20 000 and $30 OOOIyear) and
3) alternate affordablhty standards (30% and 40% of mcome)

The data indicates'that households w:th an income of $15,000 face an affordablltty gap at alI 1
three commori rent levels - $350, $450; and $600. Households with 'an incorie of $20.000 face ari
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affordability gap at all levels if a 30% of income standard is used. If a 40% standard is used, they
still face a $126 affordablhty gap at the $600 rent level. .

P

The data is subject to the méjbr'cjualification' that it does not take into account the costs of

acquiring a2 mobilehome,

' Housing Affordability for Mobilehome Owner Households

Affordable Costs Aftordability | Affordability
. ‘ = . " _.Gap. Gap
Annual | 300,01 | 40% of , SRR ' 30% 40%
Income | “ a0 nthiy | ionthl i . -
"Level y. ninly ‘Housing Costs . .Standard .|. Standard
‘Income { Income i
(@) [g-b] Ig-el
(b) (c)
[0.30a/12] | [0.40a/12] ;o
Space Utility | Costof | Overall
' Rent'| Cost | Insurance | Housing'
Prop. Cost
{d) (e) Taxes &
Maint, {excluding
rt
U
[dee+]
. | $350° (- $93 - | $100 -$543 $168 $43
$15000 | $375 | $500 ||/ga50 | $o3 | s100 | g643 $268 " $143
$600:j:;. $93 $100 - $793 - |f| - .- $418 . $293
$350 '} $93 -$100 $543* $43 None
$20,000 | $500 | 9667 ||/sa50 | $93 | ‘s100 | 643 |[| $143 None
$600 $93 $100 $793 $293 $126
A S $350 |-.$93 .| 100 |. $543 = . None .+ None
$30,000-|" $750 - | ‘$1,000 ||/ sa50 [ $03 | ¢100 | ¢643 ||| None None
$600 $93 $100 $793 $43 None

If the households with an income of $20, COOIyear ($1,667/month) spend $350/month for
space rents, $93/month in utility costs, and $100/month for, maintenance and insurance, the total
of $543/month in housing cost would amount to 32% of their income. This total does not include
any allowance for costs associated with purchasing the mobilehome. A monthly expenditure of

$500 for housmg costs would leave approximately $1, 167/month for other living costs.

23




"If 'the households w1th an incone -of $20,000/year ($1, 667/month) spend $543/month for

space rénts, $50/moith in utility costs, and $100/monith for maintenance 'and insurance; the total”

of ‘$667/month in-housing cost would amount to 40% of the1r mcome Thrs would leave
approxnnately $1, OOO/month for other hvmg costs e R £

. ?
LN 1 . w2 4
,'!rv i, . . v [

IX. Affordabllrty of Housmg Alternatlves B C e

TR : B N I

: 1 Apartment- rénts- substannally exceed-mobilehome. space rental’ costs‘ (taklng into account

maintenance, fire insurance, water, and' trash’ ¢olléttion' costs which ‘aré nof usually incuited by'

apartment tenants). The August 2008 Housing Element mdlcates that average rents for studios,
one- ‘bedroom; and two bedrcom (one bath umts) were in'the | range of $830 to' $942 o X

S } [ERRSUR

-

Monthly condominium ownership costs (mcludlng mortgage costs) would exceed $1, 800 for'

very low cost condominiums (e.g. $150,000) would far exceed park space rental costs.

X. Ratlonale For and Agamst the Regulatlon of Mobllehome Park Space Rents
A Ratlonale for Regulatlon A'r_ L e '
1. The Need to Regulate a Monopoly Type of Relatlonshlp and Prevent Excessnve Rent
Increases

-~ r M 'K
[T 0] N Pl

The ranonale for the regulatlon of Mobrlehorne park space rents primarily rests on the special-

nature of the landlord-tenant relationship in such transactions.

C e e L - -
! + o : Y LR 2 RN i -4 S . o

-+In a market economy supply and demand, mechanisms-are: relied.on in.order, to reach results’

that are in the public interest: When ‘prices increase” incentives.-are created for additional
production and consumers have the option of reducing their consumphon At the same time, in
monopoly situations (such as in the provision of utilities) price regulations are standardly
implemented.

In the case of apartment rentals, tenants have the option of moving to other apartments. The
costs associated with such moves are likely to be in the range of one or two month’s rent, taking
into account moving costs and the possibility of additional rent during a moving period.

In contrast, a household with a mobilehome has an immaovable investment which can only be
sold in place. While mobilehome park owner’s do not have monopoly rights as a matter of law,
as a practical matter they have monopoly-like control over space rents. Mobilehomes are rarely
moved after their original installation on a mobilehome park space.'® In urban areas, vacancy

¢

rates in mobilehome parks are exceptionally low. Furthermore; standard park owner practices (as'

13 A 1988 study concluded that only about one percent of all mobilehomes are ever moved duririg the lifétime 6f thé”

mobilehome. Wemer Z. Hirsch & Joel G. Hirsch, “Legal-Economic Analysis of Rent Controls.in a Mobrle Homc
Context: Placement Values and Vacancy Decontrols”, 35 UCLA Law. Review 399, 405 (1 988)
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well as land use restrictions) assure the immobility of mobilehomes. Most mobilehome parks
w111 not accept mobilehomes that are, more than a few years old thereby precluding any,
movement of mobilehomes between pa:ks wﬂhm urban areas . Furthermore, as. noted, the
combination of land use regulatlons and changed economic condmons preclude the construction
of new parks in urban areas. As a result, the relationship between park owners and their tenants
is virtually a monopoly relationship in the sense that a mobilehome can only be used on the
space on which it is currently located. In other words, the supply of available mobilehome spaces
for a mobilehome that has been installed on a mobilehome park space becomes only one, the
space where the mobilehome was initially, placed. - Under these circumstances, . the;rationale for
mobﬂehome space rent regulatlons is pamcularly compcllmg et

ThlS spec1al smlauon and thc captlve naturc of mobllehome park tenanmes has been
repeatedly recogmzed in state and local legislation and by the courts. The California lcglslature
has declared that it is necessary to provide mobilehome owners with “unique protection?” from
evictions. -

The Legislature finds and declares that, because of the high cost of moving
mobilehomes, the potential . for damage  resulting therefrom, the .
requirements relatmg to the' installation of mobilehomes, and the cost of
landscaping or lot preparation, it is necessary that .the owners of
mobilehomes occupied within mobilehome parks be prov:ded with the
umque protection from actual or constructlve ewctlon afforded by the
. provisions of this chapter.” .- : . : ,
Local mobilehome park space rent stablhzat:mn ordmances commonly note the ° capuve
nature of mobilehome park tenancies... - . . e
As early as 1966, an "Appralsal Gmde for Mobﬂehome Parks" pubhshed by the Fmance
Division of the'Mobile Homes Manufacturers Association' described how land use’ resmcuons
pr0v1de park: owners with ' monopohsuc" value ‘The guMe stated: - e '

L
g [ AL

NIRRT : L]

Y ot PR - st ' T P

[ . . S

14 This conclusmn is conﬁrmed by surveys conducted for this author over the past ﬁve years. Park managers often
viewed the qucsuon as largely hypothetical because mobilehomes had only rarely or never had been moved from
another park into their park. ) ) ) L

15 Civil Code Sec.798.55a



Monopolistic Valge e & f-moe 2 Chle nb o F T e o o8 :»l': a: :
_ Generally, the cost approach ofa proposed park represents the upper limit
“o+ 7 of value., This is not''dlways true for ‘this’ approach trequently cannot
include the monopolistic value of a limited of restrictéd area use. Nor is'it’ =™
true in the case of older parks in areas which no longer permit the,
) constructlon of parks and wh|ch frequently have th|s monopohstlc value
* Unider “these’ clrcumstances when competltlon ls strtctly curtalled the”
’ value of this mterest plus the value of |mprovements, and the' normal value o
' “of the'land, may exceed the’ accepted appl:catlon of the cost approach -
the land with this Iegal use should be credlted wrth the premlum value ot
fthe monopoly mterest1 e

S Coeon MHIUTEY e Yol " FAC Y] f.g:
T TE N B L R

In 1988, a nationally prominent real estate newsletter explained that: ‘

With today's parks having virtuaily no vacancies.and tenants with limited -
optlons 7you get a base cash flow that is as predtctable as the frrst of the
K month L e T R TR ST :,_., Co o ond el

Monopoly Rents

3 . .
e - s LI Tyt [T TS T E-’S‘l‘, faiiaii

The —1n1rnob1hty of a-ioébile home créates ‘a‘situation: in‘ whtch a park owner: can actually
charge an even higher rent than ‘matket” tent (the amount of rent that Sould be dbtained for a"
vacant mobtlehome space) because the park owner can charge an addmonal .amount that a
mobllehome owner will pay Jl]St to keep from losmg an mvestnfent in a mobrlehome In one.
w1de1y c1ted pubhcatton on mobﬂehome 1ssues, the authors who. are economlsts commented ‘
“The fact that if is quite costly for a tenant o {move after havmg located in, the park_ grves .the
landiords the opportumty to seek larger fent increases than they otherwise would;be able to
obtain.”"® The authors describe this charge as “quasi-rent.”'® A more realistic characterization is
that it is impossible for a tenant to move with his/her mobtlehome within an urban area, rather_

gyt W d v,

than only being “quite costly.” .. cigmudlovus cuegd e D n L 7 e cnnl

Under these cucumstances -the' rent’ settmg Lprocess of mobtlehome park spaces largely.
reflécts the will'of a patk 6Wwner rather than any type of market mechamsm Rent Ievels and ‘rent
increase patterns within “market” afeas vary fom cases in which rénts have” barely béen
increased, to ad_]ustments which track increases in the CPI, to adjustments which substantially
exceed increases in the CPI; but;are comparable of those of other.park owners;in the area, to
increases which far exceed the rent increases in other mobﬂehome parks in the area.

- e T T . cesa . o
L . Al Zi- u-‘?.!x' L Vit ERE TP VTE

16 Randa]l ‘Appraisals Guide for Mobtlehome Parks 31 (1966 Mobiléhome Manufacturer's Ass n) P EESNS

it aleit ';:‘ Lol L e .:2"\3\" Jll,‘..;' L B

17 "Mobtle Home Parks A Profitable Ntche for Parmersmps", 11 Real Estate Ontlook (No 3) (1988 Warren,
Gorham and Lamont).

o

13 Id at 420 (emphasm added) )
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19 See Hrrsch and H1rsch “Legal—Eeonomxc Analyms of Rent Contro}ls in a Moblle Home Context Placement
Values aud Vacancy Décontéol”, 35°UCLA Law Réview 399,410:423. o
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2. Preservation of the Viability of Mobilehome Ownership and the Investments of
Mobilehome Owners

A related ratmnale for controls of space rents is, the preservatron of, mobrlehorne values and
consequently the i mvestments of mobrlehome owners )

I'.-. 5

Tradlttonally, economrsts and apprarsers pro_tected that each $lOO 1ncrease in space rents
would lead to.a $10, 000 reductron in the vilue ofa mobtlehorne These projections were based
on a capttahzatron antilysis, in” which’ a $100 increasé in rents’ would be offset by $100 in the
monthly purchase costs of a mobtlehorne (an amount that would cover a $10 000 purchase loan.)

Ernprrrcal stildies Have niot cofifirmed the vahdrty of such’ pro;ectrons However it is clear
that steep increases in rents have led to situations in which mobilehomes are 'sold at nominal
prices or become unmarketable.

3 Preservatmn of Affordable Housmg N AR

Presently, longer term mobtlehome OWDETS have a form of housrng wh1ch is more affordable
than other forms of housing because they own their dwellings free and clear and have remaining
housing costs that are a few hundred dollars per month below apartment rents. At the same time,
they have some equity in their mobilehomes that can be realized if they elect to or have to move
at some point. In the case of the low income mobilehome owners.an increase in housing costs of
a hundred dollars ora few hundred dol]ars ¢an be unbearable

While recént purchasers have made substantral 1nvestments in rnobllehomes (especrally
doublewidé mobilehomes), thésé investments are Well below the mvestments that would have
been required t¢ obtain single family dwellmgs anid modérate size ‘condominiums. It is safe to
assume that thése purchasers chose rnobrlehome ownershrp because other ownershrp alternatrves
were unaffordable oo : : SR

e L
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B. Rationale against Mobilehome Park Space Rent Regulation - . Lo

The principle arguments_against regulation of mobilehome park space rents have been that
they do not make mobilehome ‘ownership more affordable for future owners and that they lead to
an llI]_]llSt transfer of land values from park OWners to park resrdents ”

Cor, A
k‘ |.l " ‘i "il . ) . 1 vy .

1 Impact of Rent Regulatmns on the Affordabtllty of Mobllehome Ownershlp

Some econormsts have concluded that mobllehorne park space rent controls do not advance
housing affordability because- prospecttve in a jurisdiction with. rent. regulations mobilehome
owners are forced to pay a hrgher price for mobilehomes wh1ch mcorporates the benefrt of the
rent regulation. < > T oot - o

However, a principal facet of affordability is the security of an investment. Cornmonly,
mobilehome owners are retirees who must rely on their assets, as well' as their income for
security. . If there is no limit on how much the rent may be increased upon a change in
mobilehome ownership, the mobilehore owner faces the possrbrhty that his/her mvestment may

27,



be substantially or nearly totally extmgmshed As prev1ously indicatedthis has occurred when
park owners'have imposed exceptional rent mcreases

- |*3":\,r.’

:

li . . SR T . v 5 . Hh - .
2. Equ:ty Arguments Clalms of UnJust Transfer of Land Values b

Much of the criticism of mobﬂehome park space rent controls has been based on the view
that such regulations reésult in an-unjiist transfer -of the land’ value ffom park owners to
mobilehome owners. This criticism has been set: forth-in court opinichs.- While ‘the Supreme
Court has rejected the view that this outcome renders such legislation unconstitutional, the
criticism still plays a role n debates about the equmes and mequmes of mobxlehome park space
rent controls. SRR ' o

In Hall v. Santa Barbara, a U.S. Court of Appeal concluded that the combulatlon of the
mobilehome space rent control and the state-created nght to'sell 2 mobilehome ‘in Dplace created a
transferable possessory interest which had a "market value™: This™distinguished it from’
conventional apartment rent controls, which had been consistently upheld by the courts. The
apartment rent controls' did not grant’occupancy rights which were transferable. In- contrast,
under the-mobilehome regulatlons “tenants were- réaping a monetary windfall.”" The ‘Court
concluded that the tenants’ -ability -to -realize a “wmdfall” premmm “shades” into ‘permanent
occupation of the property”. e

In none of the cited cdses: has the landlord claimed thdt the tenant's right to
possess the property at reduced rental rates was transférable 1o-others, that it
‘had a market value, that it was in fact traded on the open market and that tenants
were reaping -a monetary windfall by selling this right to others. This is not a
- minor diffefence; itis crucial.’.
: - That tenants normally cannot sell their rights in- rent controlled property prov:des
.-, important safeguards for landlords...[lUnder conventional rent controls] [wlhen
. the premises become vacant, the landlord is able to -reassett -a measure of- -

control over the property...
[A]s the Santa Barbara ordinance is alleged to operate Iandlords are left-with the
right to colleéct reduced rents while tenants have practically all other rights in the *- By
property they occupy. As we read the-Supreme Coutt's’ pronouficements; this -~
oversteps the boundaries of .mere regulation. and - shades mto permanent
occupation of the property for which compensatlon |s due 20 :

Another federal trial court opinion ets forth a counter to this windfall theory. The court stated that
it was clear that investments by mobilehome owners which- would substaJmaI]y exceed the
investments of the park owners would be an essential ingredient for the success of the park
eenterprises and that park owners fully understood and encouraged mobilehome owners to make
substantial investments m their, mobllehomes

[

20 833 F.2nd. 1270, 1278-80 (9th cir. 1986)
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It is clear that most, or even all, of the tenants have invested more than the value
of thé coach itself to move into the park. New tenants have paid for- placement
value held by previous tenants. Therefore, tenants have an expectation that they
will be able to substantially recoup that investment upon sale of the coach. While
that expectation many not be altogether wise, it is_not unreasonable. The park
owners are business people who understand that the operation of a mobilehome
park involves an economic relationship in which both park owner and the tenant
_must make a substantial, investment. ndeed, they have encouraged the tenants
to make the mvestment and to expect a return on it.?

XI Rent Reéﬁlaiidhs in Neighboring Jurisdictions and M6Us (Memorandums of

Understanding) as an Alternatlve Rent Stablllzatlon

As 1nd1cated apprommately one hundred jurisdictions (cmes and counﬂes) in Cahforma have.
adopted mobllehome park space rent regulatlons :

In, Monterey County, Santa Cruz County, and Santa Clara County mobilehome park space
rent regulahons are, in.effect in Capitola, Gilroy, Mllpltas Morgan.Hill, Salinas, Santa Cruz
County, and Watsonvﬂle These ordinances have been in effect since the 1980s. The following
chart summarizes the provisions of these ordinances. :

Mobile Home Park Space-Rent Ordinances .. .

P

Annual Increases

: |n Monterey, Santa Clara, and Santa Cruz Countles

Prospective

| go
Jurisdiction Space ) ‘ . | Throughs Mobi]ehome Can Hefuse
S - Amount * | Floor | Ceiling | 9 Sales © Exempt
. . ' ; N ' : - ‘Lease
Capitola 677 | 60% of CPI 5% -
Gilroy . "'[" 349 | 80%ofCPI | " | 5% _unlimited *
Milpitas ... " _."|', 588, | 50% of CPI 5% . none .
Morgan Hill .- - - 816 |.75% of CPI . . . s
Salinas 1,467 75% of CPI - 8% | : unlimited- Bl
San Jose 10,756 | 75% of CP] 3% 7% 8%
Santa Cruz - : . .t .prop. tax ine, .
County . 5797 |-50% of GPI ‘) e;{azc‘éﬁ’em none. X

Unlncorporated cost -

. ‘ . thelg';reater of ,

100% of o prop tax in¢, | 10% or $30,
Scotts Valley 529 CPI 3.5% 7% 1/2 cap.rep | onetimein 36
months
gov't
Watsonville 1,254 70% of CPI 5% mandated X
fees

21 Adamson Companies v. City of Malibu, 854 F.Supp. 1476, 1489 (1994, U.S.Dist.Ct.Y, Central Dist. California)
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An MOU (Memorandum of -'Uli'déi'stzfliding) as an Aiterilati‘i‘e‘ﬁéﬁt"Stabili‘z"a'tiifﬁf Tae

locahty (cn;y or county) and Lhe locahty has refrairied from’ adopung rent regulatlons as’a result ’
In!a-few other cases; park owners ‘have had the- altemattve of entermg 1nto an MOU1 or bemg
subject to the rent control ordinance.

- #The MOU’s are ‘rental agreements which genera]ly provrde for -more liberal tent increase
terms than an ordinance but snll contam ceilinigs 'on fent mcreases (E £ the MOU S provrde for
greatér' annual’ rent ‘increases or”permit lirhited rént" increases’ upon vacancies Whlch are’ not”
usually permitted under Tent controls.) This alternativé has beén attractive to park OwWners wher'it’
is clear that a rént -stabilization ordifiancé will be*adopiéd: if ‘théy ‘do not enter n’ MOU ‘or’
alternatively they will be subject to the ordinance which has been adopted, if they do’ not enter’
into the MOU.

The advantage of the MOU for a locality is that it cannot be challeriged because"it is
“voluntarily” entered into. Also, if the MOU is well drafted the administrative parttcrpatron of
the-City can bé: mininized (e.g. If tthe' MOU* does not"prowde for caprtal 1mprovement pass—_
throughs whlch have to be rewewed by the Crty ) i i :

g it u,.t TR

If a rent stabﬂrzauon ordmance mcludes an’ MOU alternettve then the rerit-stabilization
protections are in place in the event that some Owners Lchoose not to enter mto the MOU or do
notcomPIYWlththeMOU B e A A L

P Ll s e B i
XII Comments on Cost—BeneﬁtAnalySIS" BRI B L _':“' S f'A b e

In cons1der1ng cosf arid-benéfits- of: mumc1pa1 pohe1es ‘in regards to fiobilehome parks and
mobilehome park residents,: an -inififite number of scenarios’are posmble which consider varying’
factors. Such”faétors miayinclide the- beneéfits 'to the ‘Community of *preserving’ “affordable
housmg, the cost of creating replacement housing ‘of - equal affordability, and/or: potenttal
mcreases in revenue associated with higher value forms of development. Caution is in order in
undertakmg such ‘analysis’ because their outcomes are largely determmed by the values that are
used or-omitted in undertaking’such’an analysis *

- e a . . . Vs
oY e T 4 ! . I

Al CreatmgAffordableUmts SRR e N A

fow Cpepivg ™ ":x‘f':;}‘ [P LR C e - IEERR L B ' P

Qvér ‘the past - decades “affordable” housmg 1s a d1m1mshmg commodrty in’ the ‘coastal

regiofs ofCahforma """ e TR R
v 4 I |«'i o 1

foae o rt [T~ I

N .
' The cost of creating housmg*umts that-are affordable to low income- households is' very

substantral Cities commonly-have'to provide 'subsidiés ‘0f'$25,000 'to '$50,000 in' order to assrst
the development of affordable units in non-profit housing.

* The cost:of not adopting some type of rent regulatton ‘may be theloss’ of affordable umts in
futuré -years and: the loss by low and- moderate"i mcorne “household$ of ‘their investments’ i the:r‘
homés. This cost is not a certamty, because rent mcreases may or may not be reasonable
fiitiire’ years‘ P e S e
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B. Legal Challenges to Mobilehome Park Space Rent Regulations. ... . ...
;The principal cost, argument that has been used against the adoption, of, mobilehome park
space rent regulatlons has been that their. adoptron may lead to substantial legal expenses When,
the mtroductron of such regulahons is discussed, cities are told that their adopt:ton may result in,
as much as millions of dollars in legal expenses. - Cten P
In fact, for two lengthy periods,during the past twenty years, after federal courts struck down
ordmances which’ controlled land-lease ",or , mobilehome, park ‘space rents,. clouds wof legal
uncertmnty ‘about their constrtutronahty remamed in, effect for. years until these precedents were
reversed by the U. S Supreme Court, Dunng thlS period,: mobrlehome space rent controls were
faced ,with, numerous facial, challenges constants threats of further litigation,, and contmual
uncertarntles . ; . . Ci , i

sl .
[HEEA I "-:’

CFacialChallenges~ C . P 1-;;_‘ ; I

At this, pomt none of, Cahforma 'S one hundred mobllehome space rent control ordrnances
have been struck down as facially invalid, although a few: sections of. some ordmances may have,
been invalidated. (In a recent decision, which does not have precedentlal werght, a federal Lnal
court struck down the San Rafael ordrnance .however, that decision is,on, appeal ) U

The general Judrcra] doctnne in regard to prrce controls and apartment rent controls has been
that such regulations are constitutional as long as they permit a fair return. However, on two
occasions, in 1986 and 1996, the federal Ninth Circuit Court of Appeals concluded that
mobilehome park space or land lease rent regulations constitute a.taking of a-landowner’s
property because the regulations provide tenants with “premiums” in the value of their homes.
The bases for these conclusions.departed from traditional takings analysis, because they, were
dependent on conc}usrons ,about the benefits . of the space,rent regulation for the tenants.
(mobrlehome owners or owners of ‘nomes on leased land), rather than .on .an  analysis of the;
burdens that the regulatmns placed on the Iand owners. ., i,

E oo

,_rs/;z

: In 1992 the U S.. Supreme Court, reJected the theory that provrded the [basm for the 1986

decision of the Ninthi Circuit and in 20035, the Court rejected the theory. that provided the basis
for the 1997 decision of the Ninth Circuit.

The Ninth Circuit rulings were based on its views about the constitutional-significance of the
economic principle that the combination of local space rent controls and the state-created right to
sell mobilehomes .in;place .create “‘premiums”, in the value of mobilehomes., The “premium”
theory Tests on the economic principle that mobllehorne owners are willing to pay more for a
mobilehome if the associated land rent cost is regulated. Traditionally such issues would be of
concern to legislative bodies, but would not be legal issues. However, in the course of judicial
consrderanon of the consntunonahty of mobllehorne space rent regulanons these issues became,
central legaltssues e S et

- In 1986, .in Hall v. City. of Santa Barbara, the Ninth Circuit held that vacancy controls
constrmted a “physrcal” taking of a park owners property because such controls allowed
mobrlehorne owners to, capture a part of thenvalue of the park owner’s, land when selhng their,
homes.?2 In 1992, in Yee v. City of Escondido, the U.S. Supreme Court rejected the view that-

22 833 F.2d. 1270 (9th cir., 1986)
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vacancy .controls constituted: al “physical” takmg ofia park owners’ propefty:23The:-Court
reJected the concept that any* transfer-of ‘wealth arising out*of* a Tent regulaﬂon constitutes “a*
“physical™ takmg and- noted that'transfers of wealth commonly occur as a result of rent and land
use regulatrons B A A - e : SRR

boddrine 8, [ (A P B ert A H e Mo PN

!"Petitioners emphasize that thé ofdinance transfers' wealth from park owners fo
incumbent mobile home owners. Other forms of land use regulation, however; -
can also be said to transfer wealth from the one who is regulated to another.
Ordinary rent control often transfers wealth from landlords to tenants by reducing
the landlords’ income and the tenants' monthly payments, although it does:not . .
cause a one-time fransfer of value, as occurs with mobile homes. Traditional
zoning regulations.can transfer, wealth from.those, whose activities are prohibited. ;¢

. to their ne:ghbors,wwhen a property owner is. barred from mining coal'on his.land, ., .
" for example, thefvalue of hrs property may. decllne but the value of his nerghbors o

' ‘property may rise. The’ rnoblle home owner's ablllty to'sell' the mobr[e ‘home at a
premium may ‘make this wealth'transfer more visible than'in the ordinary case, ...
but the exrstence of the transfer in itself does not convert regulation into physical
invasion.?

Ny :
) H

sars¥

In 1997, in Richardson v. City of Honolulu, the Ninth Circuit held that rent controls on Iand
leases ‘were an unconstittitional® taking ‘because they-did not-“substantizlly advance a: leglumate
state' interest.”” The: Court concluded ‘that. the Honoluli-law -did not advance a legitimite state’
interest because homeowners could obtain capitalize the value of the rent regulations into':the!
value of their mobilehomes; therefore, the housing would not be more affordable as a result of
the rent regulations.-In-2004;"on the basis of the Richardson opinion, in Cashman-v, ‘Cotati,'the
Ninth Circuit ruled!that Cotati’s mobilehome space refit control ordmance was unconsntunonal
because 1t created af ‘premtum 1n mobﬂehome values R o E

In May 2005 in ngle V. Chevron the U S. Supreme Court ruled that the * substantmlly
advances” formula is not an appropriate test for deterrmmng whether a regulation constitutes a
taking: In a opinion-roundly'ctiticizing the reasoning-of the U.S. Couirt of Appeal; the: Supreme
Court explained thatthere Was 1o connection’between' the test and the’ questions that détermine’
whether - a -regulation: constitutes’ a- taking, ‘which’ 1nvoIve -the- character of the burden that is

imposed-on private propeity rights.:. 1» . uvs A

"y

- the “substantially advances” inquiry reveals nothing about the magnitude or

character of the burden a particular. regulation imposes on.private.property rights. *

-.Nor" doesy:it'provide . any. information . about:rhow:iany: regulated* burden is .
distributed among property owners. In consequence, this test does not help to
identify those regulations whose effects are functronal[y .comparable. to
government appropriation or invasion of private property it is"tethered neither to

the text of the Takings Glause nor to the bastc Justmcatron for aliowrng regulatory‘ .

g actrons to be challenged under the Clause:?®- %" ’

' e coste e bt s "

23503 U.S. 519(1992) T U S P U RN

iroTi ; : ] T AN ! oo - . . T I R S

24503US 519 529"530 - e TEL R PR . 3 EAF I B

sl e e .
n Teile gl B P

25 124 F.3d."1156 (oth cir. 1997)

26 Lingle v. Chevron 544 U.S. 528 (2005) _ e ' S A
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Furthermore, the Court stated that; “The notion that ... a regulation ... ‘takes’ private property,
for _public use by virtue of its meffecuveness or foohshness is untenable: " In addmon the Court
noted that the apphcatmn of. the.- “substanually advances test would present ‘serious practical
difficulties...” and “... would require courts to scrutinize the efftcacy of a vast array, of state and
federal regulations - a task for which courts are not well suited.”

In turn, the Ninth Circuit w1thdrew its opinion and afﬁrmed the. Dlstuct Court s-opinion
upholdmg the Cotatr ordmance 27 10 . . -

.. [
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D. As Applled Challenges " e ST

On the other hand ‘there have been successful challenges to administrative decisions in the
review of farr réturn peunons Commonly, these ‘challenges have emerged in 51tuauons in which
an ordmance has” not prov1ded”for annual ‘increases and citi¢s have only perm1tted small rent
increases for park owners who.have’ not obtamed any rent increases for years

n
P

co
[
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E. Potential Challenges
‘mfli.“here is no bar to hringing a legal challenge against ‘any or'diriancei 'that Marina may adopt..
However at this time there is no precedent to, support a holdulg that a typical ordinance would be
invalid., . o - ) : ‘ N

'
‘

If a fair retum petltlon A8 f11ed a challenge to the admmlstratlve decrslon could be filed.
However ‘Marina does not face the types:of situations which are inductive to difficulties with fair
return issues, such as cases in which park owners:have not raised rents for years prior to the.
adoption of an ordinance (historically low rents) or a recent park purchaser is locked 1nto rents
set prior to the purchase of the park e :

, Nevertheless any dlSCl]SSlDIl of. legal 1ssues related to mobrlehome space rent controls must
be subject to the caveat that Jud1c1a1 outcomes in-this ,area has bro_ught surprises and numerous:

instances in trial .court and appellate courts. have: differed in their: conclusions. about_the law.-

Furthermore, challenges are repeatedly brought even though the success rate for such challenges.
has been very low.

L,
| I
’,

XIIL Recommeudatmns Regardmg Rent Regulatlon ) oo -
In the _Event that the City. Elects to Adopt Rent Regulatlons Draftmg Guldelmes

A. The Need for Objectlve Standards D ) o T

! tf/,;;v

Mobilehome space rent control ordmances a.nd/or 1mp1ement1ug regulatmns should to the

degree feasible, contain objective standards, as opposed to subjective and/or open ended

standards. Discretion provides fuel for complicated, costly, and lengthy. disputes. The
differences between ordinances in terms of objectivity are drastic. A substantial portion of
ordinances do not state how fair return shall be determined or use standards that are unworkable
and/or circular in the context of a price regulation; thereby virtually assuring,,t_hat‘fair return

27 Cushman v. Cotati 415 F.3d. 1027 (2005)
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hearings wﬂl turn into* lengthy débates about’ what standard * should be used and commonlyf
léading to- 11t1gatton Aless complex example is the dtfference bétween an ordmance (and/or
1mplement1ng regulanons) govermng the, t:reatment of capltal 1mprovements wh1ch sets forth the
allowable interest rate and thé’ amomzatlon penods ‘for vanous types of 1mprovements and an’
ordinance Wthh sunply states that cost allowances or rent 1ncreases are authonzed for cap1tal
1mprovements C

B Copy Machmes Are Po or. Tools for Drat‘tmg Leglslatxon K

Cmes should not mmply copy ordinances of other Junsdu:tlons Often prov1s1ons from other-
ordinances are copied verbatim without any understanding of their meaning or implications or
how they operate in practice.
C. Automatic Annual Rent Adjustments A C T e NIRS

Ordmances should provxde for automatic zmnual mcreases tied to the Consumer Pnce Index
(CPI) 'I‘he purpose of mobtlehome space rent regulatlons is.to prevent excessive rent increases,
rather than to stop all rent increases. In the absence of annual rent increase proyisions a petition,
is requued for each rent increase. Due to the burdens associated with filing an individual rent
adjustment petition the time periods between rent increase petitions, are usually substantial. Asa
result, large rent increases are commonly required to cover cost increases and provide growth in
net operating income since the last rent increase. At the same time, such increases:commonly.are
shocking to lower income households that have difficulty making ‘ends meet, especially if their
incomes-are shrinking in real térms. Sometimes rent commissions' find that no rent’increase or
only a small increase is warranted until a park ownermoves for judicial intervention and-a court
finally finds that a large rent increase is required in order to permit a fair return.

There is no single correct answer as to what "automatic” annual increase is the best or fairest
policy. There are rationales for no annual general adjustment and for increases ranging up to
100% of the rate of increase in the CPL To the extent that annual across-the-board increases are
below the increases authorized under the fair return standard, the system may become
increasingly dependent on rent adjustments through fair return individual hearings.

A significant portion of California’s mobilehome space rent ordinances do not include any
provisions for annual across-the-board rent increases. In Carson Mobilehome Park QOwners Ass'n
v. City of Carson, the State Supreme Court ruled that annual across-the-board increases are not
constitutionally required. The Court set forth possible rationale for a system of rent increases
solely through individual park hearings that allows a rent board to tailor rent increases to the
actual operating cost circumstances of a park.”

* At the 'samme time, there i$ strofg rationale for annual "autorhatic” increasés tied to'the CPL

28 35 Cal.3d. at 195 (1983)."
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which are. adequate to allow most owners to realize growth in, net, operating income without
havmg to make individual rent ad]ustmcnt apphcauons Although the CPI might not be a precise,
measure of operatmg cost increases, it is seen as an impartial measure which reflects average.
cost mcreases and mﬂauon in the overall economy that js not sub]ect to manipulation. Therefore,
its’ results are generally accepted as reasonable Also in umes of modcrate 1nﬂat10n annual
increases tied to the CPI are consistent with the ob_]ectlvc of preventlng excessive mcreases In
contrast, public commissions commonly face strong pressures to not grant annual increases.

Under ordinances that tie allowable annual increases to mcreases in: the CPIL, -ceilings and/or
floors for those increases are common. Typically the ceiling is 6%.%° Floors are typ1ca]ly set at
2%0:3%. : S e !

D. Vacancy Decontrols, Vacancy Controls and Limited Increases upon Vacancies

Most mobilehome rent ordinances contain vacancy control provisions. Some ordinances
allow unlimited rent increases when a mobilehome is sold in-place. After the new mobilehome
OWnGr assumes ownership fiiture rent increases are subject to regulatmn however, the initial rent
is set By the park owner. Under vacancy decontrols, current owners are protected; however, they
may’lose thcu' equlty in thelr mobllehomes 1f excesswe rent increases are 1mposcd at the tlme of
a sale ‘ '

T O F A ' ; . : T : SR

Some ordmanccs authorize lumtcd Increases upon vacancies - typically.about 10% .Often
the prov1s1ons authorizing -limited, increases upon vacancys,: place a’'limit on the frequency.of
vacancy:increases.(e.g. not more than one vacancy increase in a 36 month period); othcrs -place a

dollar ceiling and/or provide a floor on the amount of the. vaca.ncy increases.

' . 1

29 E.g. Fairfield Mumclpal Code, Sec 29 4(d)(v) Petaluma Mun1c1pal Code, Sec. 6 S50.040.A.2; Sonoma County
Codé, Sec. 2-193(a)11

30 E.g. Contra Costa County has a floor of 2%. (Contra Costa County Code Sec. 540-2.404(a)(1).
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Examples of Limited Vacancy Increase Provisions

(Applicable to In Place Sales of Mobilehomes)
. ] P g . r
- CityorCounty <" |'Type of Vacancy Increase Provision _
American Canyon 57 $25'if rent-below'median; fimit:to one increase ¥
" | perfiveyearperiod o cimaaatt 7 2ol ok
Moorpark the lesser of 5% or CPl increase _
Oxnard the iesser of 15% or $80
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)l-} - :'*' iast 4 W7 "';,:f .'-P.lti.l,‘)'.‘.; "3; ro i - l-j-' LY = £ .: - o '-_-;
Sonoma | 850 frent < $350, 10%.i rent > $350
LaVerne & Upland + 1+~ " L ine greaterof $34°0 7947 ¢ -
Ventura County . lesser of 7% or $50. . . . ..., -
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FOPa - Ty + H

R TS Currlculum Vitae W

-

Kenneth KaIVIn Baar; Urban Planner-& Attorney
Address: 2151 Stuart St. Berkeley, Ca. 94705; Tel.: (510) 525-7437

"
i

Education - ' - o ‘ : o
Ph.D. 1989 Urban Pla:ining, University of California at I,(u)é‘—'AngeIés (Dissertation
- - _ topic: -“Explaining Crises in Rental ‘Housing Constructmn Myth and
: : Schlzophrema in"Policy Analysis”)
M.A. 1982 Urban Planmng, Umvers1ty of California at Los Angeles
1D, 1973 Hastmgs College of Law Umv ‘of California, San Fra.nc1sco CA
B.A. 1969 Wesleyan University, Middletown, CONN. Major: Government
Foreign Lanquages: French and Italian

Teaching

Visiting Professor, Fuibright Scholar, Polytechnic University, Tirana, Albania
(Introduction to urban planning) (2002 and 2003)

Visiting Assistant Professor, Urban Planning Department, School of Architecture, Planning,
and Preservation, Columbia University, New York (1994-1995)
(courses: planning law, introduction to housing, comparative housing)

Visiting Professor, Fulbright Scholar, Budapest University of Economic Sciences
(Sept. 1991- June 1993)

Instructor, San Francisco State University, Urban Studies Program (1983-1984)
Short courses, Series of lectures

Technical University of Budapest, Planning Department Series of lectures Professional
Extension Courses and Undergraduate Courses (1991-1992)

Kiev University Law School, real estate law (1992, one week course)
Warsaw Technical University, Planning Department, urban planning (1992)

Netherlands Ministry of Housing (1997)
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Projects: 1980-2008 ' - 7 . vl

Consultant to California cities (Azusa, Capitola, Carpenteria, Carson, Ceres, Citrus Heights,
" Clovis,- Cotati, Escondido, Frémorit; Fresno, Healdsburg, Mllprtas Modesto, Montclair,

Oceanside, Palmdale, Palm *Désert; Riverbank, Rohnert Park, Salinas, San Marcos, Santa

Rosa, Santa Cruz County, Santee, Simi Valley, Sonoma Valle]o Ventura Watsonvﬂle
* + Yucaipa).on mobiléhéme park policiés: (1980-present) o

Co-author and Co-editor of Book “Urban Plannmg ina Market Economy” for Pubhcatmn in
“* Albanid (2003-4)-

[P LA
ooty T it

Institute of Transportation and Development Policy (New York City), Preparatlon of study
" on European policies govennng Iocatmn of shopprng maIls (2002)

TS oo

Opcn Society Budapest (Soros Foundatlon), Preparation of study on contracting out of public
services and freedom-of information in Czech Republic, Roma.ma, and Slovakla (2000 2001)

Consultant to World Bank (Budapest office), Preparation of studies on municipal contractmg
out of publi¢”services'in Hungary and on policies for ‘the provision for the prov1s1on of
district heating (1998-2000)

" Urban Institute; U.S. Aid for International Development (A 1.D.) funded techmcal ass1stance
Hungarian Subnational Development Project (1998 & 1999)

'~ Consultant; Institute for Transportation ‘and Development “Policy; to East Eumpean
Organizations on Transportation Policies (1997-98) ° ‘

Studies for the Golden State Mobilehome Owners League on Issues Related to-Mobilehome
Ownership and Statewide Referendum on Mobilehome Owners Rights (1995-96)

- U.S.ALLD. funded techmcal ass1stance to Albaman Mlmstry of Constructton (Sept 1993-
‘March 1994) s 3 C o :
Consultant, East Epropean Real Property Foundatlon (U S. A I D funded), development of
education and tralmng m Hungary (July 1993) c

- ‘Study of Hungarlan Land Use Regulatrons (1992 pubhcatron and techmcal assistance
sponsored by Urban Institute, Wash/'D.C)) j =
o B SR B TR
Report for Hungarian Ministry of Justice, Companson of Landlord-Tenant Law in France
Umted States, and Hungary (1992 funded by Urban Instltute Wash D C. )

Consultant, City of Santa Monica, Cal., Incentive Housing Program

Consultant, State of New Jersey Attorney General and Public Advocate, on fair return
standards under state statute regulating evictions of senior citizens from condominiums
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Studies of Impacts of Local Regulations on Housing Supply, Cities of Santa Monica _and;,
Fremont, Cal.

Preparatron of a Gu1de for New Jersey Rent. Control Boards on Fair Return Standards and

. Landlord Hardship Applications (National Housing Law Prolect) o L
Research and Wntmg Artrcles on Inequahnes in Property Tax Assessments (Legal Services
Corporation, Washington, D.C.)

Consultant, Peter L. Bass & Associates, Deyelopntent of Contracts with 'Developelrs under
the California Coastal Conservancy Lot Consolidation Program

Expert Wrtness C1ty of San Francrseo on the 1mpacts of city pohc1es on apartment
construction in litigation involving apphcabrhty of antitrust regulatrons

PIOJeCt Dlrector survey of merehants and, commercra] property owners for Crty of Berkeley,
Cal,, Plannmg Dept.

B Preparation of apartment operating cost,s't‘udies_for.the cities of Berk‘el_ey,i_'Santa Monica, and
Cotati, California) C

_ Consultant, Real Property Division, First Nationwide Bank on drsposmon of assets in
operations mventory : _ . ;

i B o1

Assistant (on contract) to Deputy City Attorney of. San Jose, California on drafting of
environmental and subdivision regulations - o

Publications . .. S
Articles B

‘Baar, “Fair Return $tandards Under Mobileiaome Park spaee Rent Controls: Coneeptqal and
Practical Approaches”, Real Property Law Reporter, Vol. 29, No. 5, pp. 333-342 (2006)

Baar, “Leglslanve Tools for Preservmg Town Centres and Haltmg the Spread of
Hypermarkets and Malls Outside of Cities” pubhshed in Etudes Foncieres (Land
Studies) No. 102, pp. 28-34 (March-April 2003, Paris, translated into French); and
Falu, Varos, es Regio (Vlllage Town, and Regron), 2003, issue mno., 2, pp. 11-22
(Budapest, translated into Hungarian)

) Baar “Cont:ractmg Out LocaJ Pubhe Servrces In a Transrtlon Econom ”, Rev1ew of Cenl:ral
and Eastern European Law, Vol. 25, No. 4, 493- 512, 'September 2000, (Leiden,
Netherlands) r .
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~Baat, “Contractmg Out’ Mumc1pal Services: Transparency, Pmcurement and Price Setting
Issues”, Hungarian Public Administration, Vol. 49, No. 3, May 1999 (translated into
Hunganan)
"Baar, “Laws Protetting Mobilehome Park Residents”, Land Use and Zoning ngcst Vol. 49,
3-7 (Nov. 1997, American Planning Association)

Baar, “The AntiApartment Movement i in the U-S. and the Role ‘of Land Use Regulatlons in
Creating Housing Segregation™, Netherlands* Jouinal ‘of Housing' and 'the Built
~ Environment, Vol. 11, no.4, 359-380 (1996)

Baar, “La resistance au logement collectif”,'Etudes Foncieres, Vol. 67; 44-48, (June 1995,

Paris, Assoc1at10n des Etudes Foncmres)

‘;% b ﬂ.ﬂ d .t .
“Il Movimento Contro Gli Edifici Multifamiliari Negh Stati Uniti”, Storta Urbana, Vol
66, 189-212 (1994, Milan, Italy)
(translafed versions of "The National Movement to Halt the Spread of Multl-famﬂy
Housing (1890-1926)"; Journal of the Ariiérican Planning Assoc1at10n Vol 58, no. 1,
39-48 (Dec. 1991))

Baar, “Impacto del precio del 'suélo y ‘de las-normas' sobre su 'uso en el precio y la
distribucion de las viviendas en USA”, La Vivienda, no. 23, 43-51 (1993 National
Mottgage Bank of Spain) ["The Tmpact of Land Costs and Land Regulauons oi ‘the
Cost and Distribution of Housing in the United States"]

‘Baar;’ “A’ Teruletrendezes D1lemma1 a Deémokratikus ° P:acgazdasagokban Ter es
Tarsadalom, Vol.6, no. 1-2, 89-99 (1992 Budapest)- ["Dilemmas of Land Use Planning
in a Democracy with a Market Economy", Space and Society]

Baar, “The Right to Sell the ‘Im’mobile Manufactured Horne in Its Rent Controlled Space in
: the "Im'obile’ Home PaIk Valid chulauon or Unconsutunonal Takmg’?” Urban
wyer Vol 24 107—171 (Wmter 1992 Amencan Bar Ass n)

Baar, “The National Movement to Halt the Spread of Multi-family Housmg (1890 1926)”,
Journal of the Amencan Plannmg Assocmtlon, Vol 58, o 1, 39-48 (Dec 1991)

: 'Baar “E] Control de Alqulleres en Estados Umdos” Estudms Territoriales , Vol 35 183-199
(1 991 Madnd) [“Rent Control m the Umtcd States”]

Baar, “Would the Abolmon of Rent - Controls Restore a Free Market"” Bmoklyn Law
. Rev1ew Vol 54 1231 8(1989) o

R

‘Baar, “A-Chéice of Tssues” (Intmductlofl to artid:eS on Ehe"hﬁpac;t:p\f rent controls on the
property tax base), Property Tax Journal Vol. 6, no. 1, 1-6 (March 1987, International
Ass’n of Assessing Officers).

Appendix 4



Baar, “Facts and Fallacies in the Rental Housing Market”, Western City, Vol. 62, no. 9,47
. (Sept. 1986, Cahforma League of Cities) L. _

Baar, “California Rent Controls: Rent Increase Standards and Fair Return”, Real Property
Law Reporte Vol 8, no. 5 97 104 (July 1985, California Continuing Education of the
Bar) . » ;

Baar, “Rent Control: .An Issue Marked by Heated Politics, Complex Choices and a
Contradlctory LegaI History”, Westem Clty Vol 60 (June 1984)

Baar, “Rent Controls and the Property Tax Base: The Political-Economic Relatlonshlp )
Property Tax Journal, Vol. 3 no. 1, l 20 (March 1984)

Baar, “Guidelines for Drafting Rent Control Laws: Lessog?, of a Decade", Rutgers Law
Review, Vol 35, 723-885 (1983) :

.Baar, “Property Tax Assessment Discrimination agamst Low- Income Ne1ghborhoods
Urban Lawyer, Vol. 13, 333-405 (1981 Amencan Bar- Ass’ n)
abridged versions:

Clearinghouse Review, Vol. 15, 467-486 (1981),
Property Tax Journal, Vol. 1, (no. 1) 1-50 (March 1982)

1y

Baar “Land Bankmg and Farm Secunty Loans i Econormc Development Law Project
Report, Vol. 8, no. 4, 1978)

TS|

Pearlman and Baar, “Beyond the Uniform Relocation Act: Displacement by State and Local
Government”, Cleannghouse Rev1ew 'Vol. 10, 329-345 (1976)

Chapters in Books

Baar, “Land Use Regulatxon “Contractmg Out Mummpal Serv1ces Transparency,
- Procurement and Price Setting Issues and “Financing, and Regulatmg District
Heating”, Intergovernmentzl Regulation in Hungary - ‘A Decade of Experience (World
Bank Institute, 2005) . .

Baar, “Open Competition, Tranépatency, and Ipartiality in Local Government Contracting
. Out of Services” (Chapter 2) Navigation to the Market: Regulation and Competition in
'Local Utilities in Central ‘and Eastern ‘Europe, ed. Peteri and Horvath (2001, Local
Government and Public Service Reform Intitiative, Open Society Institute, Budapest)

Baar “New Jersey's Rent Control Movement” (Chapter 10) and "Controllmg "Im"Mobﬂe
Home Space Rents", (Chapter 13), ed. Keating, Tietz, & Skaburskis, Rent Control:

Regulation and the Rental Housmg Market (1998, Center for Urban Policy Research,
Rutgers Umvermty
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Baar, “Hungarian Land Use Policy in the Transition to a Market Economy with Democratic

Controls”, - Land Tenuré ‘and Property- Development 'in Eastem Europ (1993
Association des Etudes Foncieres, Paris)

Book (editor and coauthor)’ © - - ol : \)

Eds Baar and Pojani, Urban Planning in a Market Economy, (Tlrana Albania 2004) author
‘of / chapters: “Decentrahzauon in- Servu:e Prov151on and  Utrban* “Planning - - An
International Perspective, Phvate”, “Property R1ghts Public’ Expropnatmns and Public”
Rights to Undertake Urban Pla.nmng”, “Contractmg out Public Services in Hungary -
Regu]atory, Conl:mctmg and Transparency Issues” Coatthor:* -of chapters: “Urban
Planning in' 2 Democracy: with: 'a * Market Economy”, -“Local Seérvice Provision in
Albama”

B

Expert Wltness (on behalf of cmes) o C

Baker v. City of-Santa Monica (1982, Los Anigeles County Supenor Court) . :. R

Segundo v. City of Rancho Mirage and Kapp v. Clg[ of Cathedral Clty (1985 '
U.S. Federal District:Court,.Eos Angeles) ‘- L oL i

Hozz V. CltV and County of San Franc1sco (1984 Supenor Court San Franmsco County)

i ¥

i 1,

Ku'k‘patrlckv City of Oceanside, (1993, Supenor Court, San Dlego County) vl BT

440 Company v.-Borough-of Fort'Lee, New Jersey (1996, U.S. Federal District Couirt, ’
New Jersey) S

Cashman v. City of Cotati, (2002, U.S. Federal District Court, Northern District California)

Court Opinions Citing Articles by Baar on mobilehome park space and apartment rent
requlation issues

Westchester West No.2 Limited Partnership v. Montgomery County, 348 A.2d. 856 (1975)
Maryland Court of Appeals [highest Civil Court in the state]

Helmsley v. Borough of Fort Lee, 78 N.J. 200; 394 A.2d. 65 (1978) New Jersey Supreme Court

Fisher v. City of Berkeley, 37 Cal.3d. 644; 209 Cal.Rptr. 682 (1984) California Supreme Court;
affirmed, 475 U.S. 260, 106 S.Ct. 1045, 89 L.Ed.2d. 206 (1986)

Oceanside Mobile Home Park Qwners Association v. City of Qceanside, 157 Cal.App.3d. 887;
204 Cal.Rptr. 239 (1984) California Court of Appeals

Mayes v. Jackson Township, 103 N.J. 362; 511 A.2d. 589 (1986) New Jersey Supreme Court;
cert. denied, 479 U.S. 1090, 107 $.Ct. 1300, 94 L.Ed. 2d 155 (1987).
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Yee v. Mobilehome Park Rental Review Board 17 Cal App 4th 1097 23 Cal Rptr 2nd. 1
(1993) California Court of Appeals o .

Palomar Mobilehome Park v. City of San Marcos, 16 Cal.App.4th 481, 20 .Cal.Rptr.2d. 371
(1993) California Court of Appeals

Gmmont V. Clarke 121. Wash 2d. 586 854 P2d1 (1993) Washmgton Supreme Court cert.
denied, 510 U.S. 1176, 114.S. Ct 1216 127 LEd 2d. 563 (1994) . ,

Kavanau v. Santa Momca Rent Control Board 16 Cal 4th 761; 66 Cal Rptr 2d 672 (1997
California Supreme Court); cert. demed 522 1. S 1077,.118 S.Ct. 856, 139 L.Ed. 2d. 755 (1998)

Quinn v. Rent Control Board of Peabody, 45 Mass. App Ct. 357 698 NE2d 911 (1998
Massachusetts Court of Appeal) i T

Galland v. City of Clovis, 24 Cal.4th 1003 (2001) California Supreme Court; cert. denied, 534
U.S. 826, 122 S.Ct. 65 (2001)

MHC Operating Limited Partnership v. City of San Jose, 106 Cal.- App:4th; 130 Cal Rptr. 2d 564
(2003) California Court of Appeal

L
Berger Foundauon V. Escondldo 127 Cal App 4th 1 25 Cal Rptr. 3d 19 (2005) California
Court of Appeal . S dens

TG Oceanside, L.P. v. City-of Oceanside, 156 Cal. App.4th 1355 (2007) California Court of
Appeal

]
i
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Appendix B
Resident Survey Form

Do NOT put your pame or address on this survey forny
{if 1 question is rnot applicable - write “N/A"} -

L

SURVEY OF MARINA MOBILEHOME PARK RESIDENTS .- .

1. In what year was your mohlshome manufactured? . .

2 What type of mobllehonie do you live In? {checkone) - -+~ Singlewlde:_ = °
Doublewide _
A T . © . .. Tripléwide
3. What are the dimenslons of your imobilehome? - ..., Length Width_

4. Inwhat year did your household move Into the moblishome? * . - . =, . '

5. Before you moved into the mobilehome park where did you live2: - :
City - Stale
6. Before you moved lnto the mnbllehome park w here dld you restde? (checlc one)
3 /' apartment rental unit
, house you_rgnged
- e e - house you.mmecl
§ - - " condomislom you owned __
T o “'. . anothér mobilehonie park___ o
e e e e other(please descnbe) —
7 What was the montlﬂ} space rent W hen your household moved into this mobllchame?

8. YWhat Is your current monthly space rent? Lo $

-y . :? B - I

2. In addition;to the monthly space rent, what-other monthly payments do }'ou mnke
to the PARK OYNER? (check those that apply) :
Gas___ Elecirlelty _ Water ___ Sew er__ Garhage Olher (1151)

10. What utilities do you pay for directly to the UTILITY COMPANY" (check thosz
that apply)
Gas____ Eleciriclty ___ Water___ Sewer Garbage_ Other (Tisty
11. Do you have Insurance an your moblleh ome, ) Yes No

s R R

12. If you have Insurance, what Is the cost per year for the INSURANCE? $
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13. How much do you pay Eer year rin PROPERTY»TAXFS" R RN

14. Does your household own or rent the mobllehnme” - 0Own-

(the home, notthe space) Rent ____
15. What was ke purchase price of your mobllehome?::; | - - 5.
16. DId you pay in full (all cash) for your moblichome?: . - Yes No__

17, If you d1d not pay all cash, how much was your downpayment? - §
18. What Is the total mortgage dug NOW on your mobilehome, if any? $
19. What are your monthly mortpage payments NOW, ITany? | ]

20. Including voursglf, how many persons live in your mobllehome?.,

21. Please f11 in the following Information ahout the adults (persons 18 or alder) In

your-household:

;| Employed | Employed - B
| Age | Full-time | Port-time | Not working | Retired

Household I\-lem‘her'#‘]‘ o (| o o m]

HouseholE:Member, #2. 5 | __

=] [m) (=} O
Household Member #3 | = o o o
Houschold Member #4 | _ o o o o

22. What ore the ages of any children tn your household?

Child #1 Child #2, -, Child #3 . Child#4

23, What was the total income of your househofd in-2007 before-taxes? (please.
include income from all sources including socml secumv, pensmn, mlerest, div ldends,

and any public assistance) -
under $15,000

e 415,000 - $19,999 - e
$20,000 . $29,999
C $30,000 - $39,999
$40,000 - $49,999 _
50,000 -$74999

$75,000 or more
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Appendix C
Park Owner/Manager Survey Form

MOBILE HOME PARK SURVEY

1. Park Name

2. Name of Contact

3. Phone Number

4. In what year was the park built?

5. How many mobilehome spaces are in the park?

6. How many spaces are occupied by:
Singlewide mobilehomes
Doublewide mobilehomes
Triplewide mobilehomes

7. What is the average rent for occupied spaces ?

and/or describe the ranges of rents

8. What is the rent for incoming purchasers of mobilehomes?

9. Does the park offer lower rents for Jow income tenants?
If yes, please describe the park policy
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0. How many residents have entered into leases of one year or more?

1. Are incoming residents required to enter into a lease?

a. If yes, what is the length of that lease?

2. What are the requirements for mobilehomes that are moved
into the park - size, age,condition etc.

3. Does the park own any mobilehiomes?..". * i.
a. If yes, how many?

b. Is the park selling or renting those homes

¢. If the'spaces are rented, what istherent = ="+~ -
Including the space and mobilehome rent?

4. When did the current owner purchase the park?

[ PR P, - T
R I F T e P E.; R

[EREEENS T S : YOSEITey, TH deT Ty

5. How many spaces are covered by leases of more than one year.

fthe park has a standard lease please provide a copy
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EXECUTIVE SUMMARY . . ... . .-
This report describes economist Michael St. John's findings about mobilehomes, . , .
mobilehome park residents, space rents, and mobilehome values in Marlna, Callforma. The
findings are based on survey responses by residents and park owners; interviews with -
;takeholders and others mvolved in the mobllehome market, and mobllehome salos data
l‘he report is responsrve to the Marina Clty Council's search t'or mformatlon and S
perspectlve on mobilehome space rents It addresses the lnsecurlty some mobllehome o
Eosldents feel about space Tent increases - lnsecurlty tnggered by falrly major space rent
mcreases at one Marma mobllehome park in 200‘7

4 1.7 W s et .
CunTE ALl e kel we T

The report finds that space rents in Marina are moderate.. Space rents in-Marina are lower
than space rents eisewhere in Monterey County Space rents m, four ont of five parks have ~
lncreased by léss than thé consumer price mdex t‘or apartment rents (CPI-Rent) over the
past twenty years ‘Even the relatlvely hlgh space rents at the hlghest rent park are not
hlgher than space rents lll some parks m Sahnas and elsewhere in, Monterey County

I‘he report finds that mobilchome values, on the other hand have lncreased lll the past
twenty yéars by more than the both thé CPI and the CPI-Rent mdex, such that sales prlces
in some cases exceed the intrinsic value of the mobllehomes. TSI SN

Vlobllehome Values and space rents are lnversely related Leavmg market fluctuatlons

asnde, hlgh space rents tend to decrease ‘mobilehome values and low space rents tend to
incréase mobilehome values. To assure market stablhty, mobilehome values and space

vents should be in balance. The report finds that thé mobilehome /. space rent market in . -
Marina may be out of balance in the sense that mcreases m mobllehome values have, over_ :
the past 20 years, exceeded mcreases in space rents. :

l‘he rcport concludes w1th the followmg recommendatlons.. 5

......

l That the Clty sponsor a transparent, lncluswe process mvolvmgiall stakeholders m
prder to work outa cooperative solutlon to resndents' msecurlty regardmg mobllehome -k
,pace rents and mobllehome values OO R T S MUY - IR S
2. That the City, mobllehome park residents, -and mobilehome park.owners;explore the
possnhlhty that a reuegotlated memorandum of understandmg (MOU) and model lease

Wonld brmg stablhty and balance to the mobllehome market. Lt ane e e T f:-
3 That the Clty abandon the proposal to re-zone mobllehome parl;s:l é'ﬁd contlnue to seek E
locatlons for addltlonal mobllehome park Space outsrde the downtown rewtahzatlon e
rofectarea. . L

5 v . *.* :
e B R P I I
Pgab _E 0 '-:rﬁ‘hvs. 'L

4. That the City cover the administrative costs and consider making a.matching - ;-; . -,.
contribution to a rent subsrdy program funded by park owner contributions of 3%, of gross.
space rentals ln order to addross the mcome needs ot‘ the lovvest-mcome mohllehome park
residents.

-
.
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SECTION 1- INTRODUCTION

1 1 Background ‘ o
In response to remdents concerns about major rent increases in one mobilehome park, the
Marina City Council decided in the Fall of:2007 that-it would look iiito the status of mobilehome
residency in the City. Some residents felt at the time that the "Memoranda of Understanding”
(MOUs)-that had been in -place for several years were no longer working, and that Marina should
adopt rent control. It was determined that the City would conduct surveys of residents and park
owners. Kenneth Baar and-Michael-St. John were hired as consultants to review the survey
results, collect other relevant information, and write independent reports. Baar and St. John
would then comment on each other's report and all of this material would be transmitted to the:
City Council. This is the initial St. John report.

1.2 Key Questions

It may be useful, at the outset, to articulate the questions that the City Council might want to
consider in this context. I will address the following questions in the bady of the report and
summarize the answers in the final section.

1. Are the mobilehome space rents in Marina too high, toc low, or about average?

2. Is there a problem about space rents that the City of Marina should address?

3. Are the prices at which mobilehomes are selling reasonable, considering the overall

market?

Is there an actual or perceived problem that rent control might address?

Has something changed from the situation that has prevailed, without rent control, for

many years?

6. Are park owners in any way exploiting the "captive" nature of the mobilehome /
mobilehome park relationship?

7. Are mobilehome residents more financially challenged than homeowners or apartment
dwellers in Marina?

8. Isit possible or likely that space rents in Marina would increase significantly in the
foreseeable future as they have in some surrounding communities?

9. How do mobilehome parks fit into Marina's plans for future development, including plans
for creating and preserving affordable housing?

10. What might be the effects of rent control on residents, park owners, taxpayers, and the
City of Marina?

11. How do the costs of mobilehome residency compare to the costs of living in a single-
family home or an apartment in Marina?

12. Are there alternative programs that might balance the market and address financial
insecurity more effectively than rent control?

13. Are there mobilehome residents for whom paying space rent is a financial burden?

il
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13 Stakeholder Concerns
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The space rent toplc causes stakeholders to be fearful for reasons that are understandab]e
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¢ Residents are fearful that space rents will increase so much that they will be forced to
leave their homes. Residents are also fearful {that, with hlgher rents, their homes will
lose value or that they will 'be forced to’ ‘ibandon them or sell t‘or salvage value. Thwe‘ B
fears are understandable, given that this has happened recently in mobllehome parks in
othér cominunities in Northern California, =t - wr i 1w (qoiton o .02
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o Park Owners are fearful that rent control may ¢ome to Marina: Park ‘éwiiers know fhat
rent control routinely “goes too far” by regulating rents so strictly that rents cannot
keep'up with inflation‘and by no¢’ allowmg the’ pass-through of propérty tax ihcréases )
and major improvements. Park owners believe that, under rent control, the values of **
mobilehomes will increase and the values of parks will fall. Park owners also observe .
that rent control is ad'in'iuistratlvely burdensome, tends to dwtde commumtles into * !
warrmg t‘actlons, and is proné'to costly htlgatlon. RS e T e i'! P
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o Clty oft’iua]s are concerned that the adniinistratlon of rént control Would be costly and
would take Clty resolirces t‘rom other ‘néeded’ pro,]ects The Clty is engaged in several
developrent prajeééts that have the potentlal “iri'the words of the City’s vision'* "
statement — to allow Marina to “grow and mature from a small town bedroom,
community to a small city which is diversifi ed ‘vibrant; and séifsufficient.” A City "
lelded by rent control arguments and burdened by rent control htlgatlon doesn’t flt
this vision'well,;: -+~ 9 R : 3
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1.4 Marina, California: i * »¢ .00 7« o bon o3 e

A study of housing in Marina should take into account Marina's history and, looking forward, its
development plans. Marina was at oné time a‘bédroom and'service cor'miiunity linked to'Fort' ="/
Ord::The closure of FortOrd i m 1994:caused: ma]or économic dlSlOCElthIlS ‘Manna s populatlon i
declmedatthattlmeby27% R L O LEL O Y FTC TS B T S S T : i
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Now the C1ty is redefmmg 1itself; and has ma_]or development p]ans underway The Cxty s v1s1on1

and mission’ statements say that! u 0 oceeonda o L e v
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"Marina will grow and mature from a small bca’mom cammnmty to'a small'éity

which is diversitied, vibrant, and through positive relationships with regional

agencies, seif-sullicient. 1he City will develop in a way that insulates it from.the ... . .

negative impacts of urban sprawl to become a desirable residential and-business- -
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communify in a natnral setting,""

"The City Council will provide leadership in protecting Marina's natural setting
while developing the Cily in a way that provides a balance of housing, jobs and.
business opportonities that will resnlt in a communily characterized by a desirable
qualily of lile, including recreation and cultural apportunilies, a sale environment
and an economic viability that su Ji parLs a hij gb level of muonici pal services and
ml'mstructure. o :

p
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Among the ambltlous pro_lects now under consrderatron or in development are:-
e. a downtown revrtahzanon project
o ' several major development projects mcludmg housmg, retall space, offlce space civic
facilities, parks, and open space
;.8  further expansion of CSU Monterey Bay. . e
It is antlcrpated that the populanon of Manna (25 101 in 2000) may double in the commg 25
years.

t .
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The Housmg Element of the Marma Genera.l Plan puts s1gmf1cant emphas1s on the development
and preservation of affordable housmg The Crty has enacted or is in the process of enacting -
"inclusionary zoning" — a requirement that 20% of new housing be affordable to low and
moderate income residents. The City is also ensuring.affordability by planning for smaller homes
on smaller fots, townhouse residences, and apartments, all of which would be "affordable by ..
design" and therefore more affordable than large single famlly homes on standard size lots.

TR . Ll
Marina’s Housing Element addresses mobdehomes in two secnons e

;-: Pohcy 2, Program E proposes that addmonal land wrll be zoned for anew mobrlehome
park.

e Policy 6, Program A proposes that the land under existing mobilehome parks be re-zoned
so that mobilehome park is the only allowed use.

The City hasn't taken:steps to. reserve vacant land for mobilehome park development, but the
City seems to be moving forward on the plan to freeze existing mobilehome space in perpetuity. :
It would appear, however, that this intention conflicts with some of the goals of the downtown
revitalization project. Two parks, El Rancho and Marina De] Mar, are within the Downtown
Specific Planarea: Both are within a few: hundred feet of Reservation Road and therefore might
someday be better used for more intensive development. Leaving the zoning as it is wouldn't by
itself cause more intensive development of this pnme downtown land, but it would leave open
that possibility. Nothmg is forever in this.world.’ '

vl . oo . . e . RIS
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! Vision Statement, Marina City Council Resolution 2006-112, May 2, 2006.
? Mission Statement, Marina City Council Resolution 2006-112, May 2, 2006.
¥ Marina's General Plan, in an earlier version, mentioned the land under the downtown mobilehome parks as
appropriate for commercial development, but that section was deleted in a later version of the General Plan.




1.5 The Mobilchome Parks in Marina woT e e oot

There are five mobilehome parks in Marina. Three are senior parks. Two have nd dge
restrictions. Four parks are clustered in the downtown area off Reservation Road. One is at the
northwest end of town on Del Monte.All of Marina's parks wiére built about fifty yéars ago, long
before Marina saw itself as a future city or engaged in meaningful city and regional planning.
Three have a clubhouse but no pool. Two have a pool but no ¢lib house. Oné has'street parking;
four have off-street parking. Marina's parks are moderate in size, rangmg from 61 to 96 spaces.
Marina's mobilehome parks have a total of 396 spaces that house approximately 721ipeo ?le
Information regardmg Manna s mobllehome parks is summanzed in the followmg table.

N RSV E SRR P IR
MARINA'S MOBILEHOME PARKS
all | singié | counie’| ‘tripie lﬁear purchase| chb | strees
PARK OWNER senior | age | spaces | wide | wide | wide | bumn dato | house | park | pool |
M I ol e e ¥ 1 TP [
Cypress Square Albert Vlelra - X | +:| 8% 8+ 76| ~31:1961[1993|yes | no | no’|-
347 Carmel Ave.
El Camino . i|Albert Vieira . o] L g X| o 61] 44|- 47| 0| 1962| 2002|.yes | no /|.no.|-
3320 Del Monte 3 i ! N TR
El Rancho Michael Tate X 86 78| 18| 0] 1958|1968/ yes| no | no
356 Reservation . S . -
Lazy Wheel Ken Waterhouse X 69| 40| 29} 0[1965|2007! no'| yes'| yes
304 Carmel Ave. .
Marina Del'Mar-- |Bill & Sue Denkioy - X |- - | - 83|68 24| 1| 1958] 2005} no | no | yes
3128 Crescent K : ' :
total: 396

Source: Marina Park Owners' Survey o SN A

* The information comes from responses (o the Park Owners' Survey, Appendix 2.
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1.6 Organization of this Report
The report is organized into six sections: T A T L
L. Introduction, . . . Lted

2. The Mobxlehome/Mobllehome Park Arrangement .' ; . }A‘
3 'Mobllehome RentConlon L | )., i . T
| Al:4'. Alt_e_rnamge‘_Soluugns R ] . o N T v L

5. Space Rents, Home Values, and Mobilehome Affordability in Marina

- 6. Conclusions and Recommendations - R L
Section 2 explains the legal and ecGriomic arrangements govérning mobilehome residency, and
sets out the dynamics underlying the insecurity residents feel about space rentincreases: © . *
Section 3 discusses mobilehome rent control'as a possible solution to residents' 1nsecur1ty about -

space rents and home values

L I o

Seqtion 51 lists altematives to rent control that can address space rent insecurity. h

Sectmn 5 describes findings regarding mobilehomes, mobilehome residents, space rents, and
mobilehome values in Marina,

Section 6 sets out conclusions and recommendations fellowing:from the analysts.



SECTION 2 THE MOBILEHOMEI MOBILEHOME PARK‘ARRANGEMENT no
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2.1 Mobtlehome Parks Hlstorlcal 0verv1ew e ' e e
e S oeu Ty N0 LY S v . y Lt
Some mobiléhome parks i Calrforrna weré built mtent:tonal]y as mobilehome parks, but many
are parks by accidént, so'to speak ‘These parks were ongma]ly developed for mobilehomes as @ k
transitional use, much as vacant land in éitiés is ofter used foFéar and truck’ ‘parking while -
development plans are in process. It was assumed in these cases that the land would be used for
mobilehome housing fora time and then further developed at some pomt in the future Many
parks were biiilt under this assumptlon ‘Wwith ‘conditiotial use perrmts Utilitiés in thesd cases were
installed by the parks themselves, not by PG&E, and not to’ PG&E 'standards. Slmllarly, roads
within parks'were often built to lower standards than other ¢ity strééfs. Cities for many years
disfavored mobilehome parks because some parks tended to' betun-down and because e
mobtlehome parks dldll t add much to the tax base

5. : )
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Buit cities thén came to 'understand that mobilehorne parks serve"'us’efully as ’a.ffordablé housiriio;' e

......

......

cities" housmg resourées. Cities today are’ therefore reluctarit' to"see: mobrlehome ‘park land*

developed more 1ntens1vely Some cities-éven take the- addmonal step of re-zoning mobllehome
park land froin general resrdennal use'to mobllehome park’use makmg mtenswe development .
more drfﬁcult or nnpossrble R e o a

YL . ..‘e.--g,“-.‘-:_.

AN b -

The problem is that'mébiletioine parks if they are to provide’ permanent housmg, need large .
investments in critical infrastructure: utilities, roads, sewer systems, and ‘so foith. But the cost of
these investments will have to be met somehow and this requn'ement doesn't match the need for
affordable housmg " Affordable” rexits, valued ‘for that reason, don't Support thé invéestments that
will be needed to upgrade the crumbling infrastructures within many mobilehome parks. This is
a problem that'cities and counties need t0 Consider thioughtfully'as they craft workable affordable
housing policies.

., . l B . N . PLR . n . "
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2.2 Space Rents — What's At Tssue? ‘' '° - T

The economics of mobilehome’ residency résts critically o'n‘the interaction of rents and’

and the home. Apartment renters own neither. Condormmum owners own their condominium
and own the underlying land ]omtly w1th other condormmum owners In: a inobilehomie park 1n j"
contiast, the residént home owner owns the home buit the parlc owner owns ‘the’ land The split ~
ownership in the case of mobilehomeés'in mobilehoine parks raises some sticky issues: o

Economic theory explains that mobilekomes and the pads they sit on are '_'c_omplementary goods"

I LI NN N A 11 ! A T

.....

not prevented the la.rgest park from gentnﬁcatron and loss of affordability. -




that have to be used-together to be useful. Homes without a pad or a pad without a home are
basically useless. It is the combination that is useful. The combination (a mobilehome on a pad)
provides housing just as single-family homes, apartments,-and condominiums provide housing.-
The combination is provided jointly by home owners, who pay for the homes themselves, and by
the park owner, who pays for the land, streets, utility, systems, and other infrastructure-elements.
The total combmed home owner mvestmeut in the homes ina park is typrcally on. the same order
of" rnagmtude as, the mvestment of the park owner in the park 1tself . e
The total housmg payment that resrdents wrll be wﬂlrng to make for an apartment is 1ts rent ’I‘he
amount that res1dents w1ll be wrlhng to pay fora smgle famrly resrdence is the sum of the

be wﬂhng to pay fora. condon:nmurn is the sum of the mortgage the homeowner assocratron .

dues, property taxes and other costs of ownershrp .-

R

The amount that residents will be willing to pay to 11ve ina mobﬂehome park is the sum of the

mortgage, the, rent, and, other costs of ownership, In the. most basic terms, living in a mobilehome.
park_ mvolves payment of rent and purchase of the mobllehome It is logrcaI that when the Tentis

low, more can be. pard for the mobrlehome Alternatlvely, as, the rent increases, less can be pard
for the mobrlehome A mortgage payment of $3OO per. month plus a rent of $4OO per month for
example sums to total monthly housmg payments (1gnor1ng insurance, . property taxes, utthtles

and. the cost of mamtenance) of $700 per month If the home i 18, worth more, and therefore has a, '

higher mortgage ‘but the rent is lower, the combination could also be $700 leewrse 1f the’
home is worth less, and has a lower mortgage, but the rent is h1gher, the combmatron could st111

can become problematrc in two ways o .

1) [f the park owner rarlses. the rent the values of mobllehomes in the park will fall..

. 1. 2) Xetent Gonirol Towers the reft, the,yalues of mobilehomes in the parkyill fiss,

The rent—value tradeoff also impacts the park owner. The values of income—producing assets

(like apartment buildings and mobilehome parks) are dependent on the rents. If rents increase,

the value of the park increases. If rents decrease, the value of the park decreases. Therefore, -
1) It the park owner, can raise: the Tents, the value of the park will rise. .

\ ‘ 2)If rent éon&bub‘wéfs- the rents,.the yalue of the parkjwi,ll fall. . .

So we see that rent levels affect mobllehome owners and park owners in oppos1te ways If rents _'

rise, the. value of the park nses and, the values of. mobrlehomes fall If rents fall (because of rent ,
control, for example), the 3 value of the park falls and the values of mobrlehomes rise.®
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¢ Space rents don’t often actually fall. In an inflating economy, rent increases less than inflation are equivalent to_ .
rent decreases. Rent control doesn't usually lower rents. Rent control prevents rents from increasing oyermuch.
When rent controls’ are too restrictive, they force the real mﬂanon ad _|usted value of rents to declme It is in this

sense that rents can be said to "fall” under rent control v e

Ty




The relationship between rent and value is exp]a;u:ted in economic theory by the concept of : o
"capitalization" Rénts (adJusted by expenses)-are the "return” that'can be ach1eved by a "
productivé assét.” As'rents increase (or decrease), the value of thé asset 1ncreases (or falls).
Changes in rent are said to be™capitalized" into the valué'of the asset. Asset value; it other~'"*
words, reﬂects changes in thie ténts (the return). The fatio between fetirn and value'is known as
the "cap1tahzatton rate”, often called “cap rate" for short Cap rates yary over time. If the cap rate
is 8% and’the expérise ratio-30%, for example, a'rent incréase of $100 per month would lead to
an increase in value of $10,500. 7 M ' :

vi ol

But rent adJustments have opposue effects on mobllehomes ‘and mobilehome parks. Leavmg o
other infliénces asidé, rent increases will tend to decrease the valuc of mobilehomes but i mcrease
the value of parks. ’Conversely, rent decreases Will'tend to mcrease the value of mobllehomes but
decrease‘the value ofparks i PRedna e T e :

In fecent years the capltahzanon rate has ‘been unusually low suggestmg that today, arent
increase of $100 per month would’¢ dailse the value 'of mobilehomes tb fall and the value of the
park to rise by something like $20,000 per space. Conversely, Tents that ‘are below market by
$100 per month would cause the value of mobdehomes to nse and the value of mobﬂehome
parks to fall ‘by sornetlnng like $20, 000 per Space A

i : - H .
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This berng $0;'it:is clear why‘mobilehome owners and park owners feel SO strongly about what **
space rents’ shiduld' be. It is also clear why mobilehome ownérs trge cities and count:tes to adopt
rent control and why park owners oppose the imposition of rent control. Siricé tetit lévels affect ™
the values of the mobilehomes and of mobilehome parks, rent levels are especially meaningful in
the mobilehome context.

Srgaii oy e af e oo syl
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The rent-value dynamic doesn't exist in the case of apartments. The costs of moving from one
apartment to-another are relattvely low.’If thé’ property owner ratses the rent above the rent
charged for similar apartmeiits, teiiants-will move out. This ifposes matket d:lscrphne on”
property owners. An owner who increases rents too much will end up with a vacant buﬂdmg.

It is true that apartment rent control, by lowenng the rents of apartments can lower the value of .
apartment bmldmgs just as mobllehome Tent control can ‘Jower the’ ‘valug of a mobiléhome park
but Cahforma state law T now says that, éven when there is 'local rent control apartment’ rents may’
tise to market ‘o vacancy. The 1mpact of Fént control’ ‘on'the value '6f" apartment bmldmgs is 7
muted by vacancy decontrol Rents always refuirn to market levels eventually_ R

il'\T
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In the-Case of inobilehome parks in contrast thé"cost of T rnovmg is high! Tt has been said that the™
cost of movmg fand setting up a’ typrcal mobllehome is $10 000 or more. In addmon and more o

,,,,,,,,
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7 Rent of $100 pér month 1mp11es net incore of $70 per month, whlch xmphes net income of $840 per year $840 /
08 $10,500.. .- - T - i, o b ;
¥ The capitalization hypothes1s has been addressed in several studles See St. John (1989), Mason and Qulgley .

(2007), Hirsch and Hirsch (1988), and Zheng and Dale-Jorgenson (2007) )

® Thé Rental Housing Act of 1995, otherwise'known as "The Costa Hawkins Act", mandates vacancy decomrol for .

all jurisdictions that control apartment rents. Costa-Hawkins doesn't apply, however, to' mobilehom rent control.”




parks are full, and when there is a vacant space, most park-owners will only accept a new.
mobilehome. The optlon of moving the mobrlehome when rents, are raised too,much is therefore
not realrstrcally ava1lab1e to mobrlehorne owners. And the option. of moving out, leaving the.
mobilehome behmd is constramed by the fact that hrgher rent lowers the, value of the
mobrlehorne so that mobrlehome OWners face the prospect of losing a:portion of the value of |
their home if they move outand sell the home when the rent increases. It can be said that
mobrlehome owners are captrve in. thrs sense, or that the park owner, for these reasons, hasa
kind of "monopoly power SRR

Rent control also works differentty for mobilehomes. The state law that says that the rent on rent -
controlled apartments may goto market on vacancy doesn t apply to, mobrlehomes .Therefore
cities and counties that i impose mobrlehome rent, control can, and usua]ly do, 1nclude vacancy
control. Under mobilehiome rent ‘control, residents can lobby government for lower rents and.for
vacancy controls. To the extent that they are successful, residents add to the value of their homes
and, at the same time, limit the value of the park. This means that, in rent controlled jurisdictions,
the park ¢ owners are in thrs sense "captrve" and. that the resrdents, mth the help of the '
Junsdrctron have a kmd of "monopoly power”. T

: . |
So here is the relevant questron 'Can we devrse ways to retain the freedom and protect the _
investments of both parties, mobilehome owners and park owners? Can we arrange a system that
prevents excessive rent increases.that remove the value of mobilehomes and at the, same time
prevents the excesses of rent control that “deprive park owners. of a fair return on their investment
or Iower the value of parks'?
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23 Examples Of Sudden, Excessive Rent Increases.

Resrdents concerns about rent mcreases ‘that mi ght make space rents unaffordable and decrease
the value of their homes are not altogether irrational. There are strrkmg examples not so far .
distant from Marina.

o i LI (" i
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The Monte del Lago mobilehome community.is about fiye miles north of Marina, in Castroville.
The 310 -space park was purchased in 1997 by Equrty ere Style Propertles (ELS) ‘a company,
that owns many, parks and retrrement commumtres natronwrde ELS raised rents srgmflcantly
asked the county to enact rent control but the county declrned crtmg likely costs of htrgatron L
The Monterey County Housmg Authorrty explored the idea of buying the park, but it was
determined- that this was not feasible. It is said that rent increases at Monte.del Lago have caused
many resrdents to leave the park ‘The i mcreases are also said to have caused the values of
mobilehomes at Monte del Lago to fall 51gn1f1cant1y B S e
Mobilehomes in De Anza Mobilehome Park in Santa Cruz, another park owned by ELS, have
also been subjected.to large rent increases. Santa Cruz had rent control since 1992.-Space rents.
varied from $400 to $750 a bargam consrdenng the locanon and qualrty of the park ELS . -

11.{

' These effects are anecdotal. A detailed study of the effects of rent changes at Monte del Lago would add to our .
understandmgs about lhe relatronshrps between reuts and value . L .




brought a lawsuit asserting that the prices at which'homes changed hands - $150,000to $400,000"
for older mobilehomes — included a huge "prermum" based on rent control. Homeowners, in
effect, were selling- the park‘owner 8 property, accordmg to ELS. The rerit control’ ordmance o
inchided ; pnce controls on’ ‘thé sale’; pricé'of mobilehdmes, bt resrdents routmely bypassed the -
sale price restrictions; and the City-did’{ enforce those restrictions effectwely Whén the legal -
costs approached $1 million, the'City negohated an arrangement with ELS whereby ctirfent-
residents would 1 feceive modétate (cotitrolled) fent’ mcreases for 34" years  but theré would be no
control on the rents when current résidents left. Rents' on’ vacancy aré said to be set now at "’
$3,000 to $5,000 depending ‘on locition in‘the park Needless to say, w1th rents l1ke that, i
mobilehomé values aré probably fiezif zero T

St
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These examples — and there aré othérs'around the‘s'tate‘i wotry mobilehome residents' in Marina'
and elsewhere. Residents’ concern is understandable. But we need to bear in mind that De Anza
and Monte del Lago are superlative, luxury parks in extraordinary locations. De Anza is located
on a bluff above the ocean within walkmg distdriceof downtown Santa Cruz. Soine homes there
have ocean' views. Spaces are large.’ The & settmg is peaceful."‘Monte 'del Lago feels miore likea’
gated community of single family homes'thai a mobilehome’ park. These two'parks have- more
amenities and a far more exclusive ambiance than any of the mobilehome parks in Marina. Many
homeowriers at De Anza and Monfeé* Del Lago live elsewhere using their California mobilehome
asa second home: Tt seeris unlikely,- for thése reasons, that’ huge rent increases would ever be
imposed at Marina's mobileliome parks? Thé market wouldn’t support excessive sPace rents in
Marina. The fear that what happened at De Anza and Monté del Ligo will happén‘at Marina’s
parks a.lthough understandable, is wrthout foundatron ‘

g 5 YL . .
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2.4 Exampleés Of Rent Control Programs That Go Tog Far < & -/~ o
One also doesn’t have to look far to find rent contro] programs that “go too far”. 12 Almost all do.
A few: mlles north of Marina, SantaCruz County has a partlcularly festrictive form of rent
control. Rent increases in Santa Cruz’ County mobtlehome parks are restncted to 50% of the CPL
(Constmer Pricé'Index). That means that the i mcome that park owhers réceivé can’t keep up with
inflation. But the costs of streets, taxes, repairs and so forth continie to grow at the full CPL
Santa Cruz County has 100% vacancy controls. No rent increase is allowed on vacancy. So park
owners in Santa Cruz County watch helplessly while their net incomes decline, year by year,
Space rents are in the $200 - $300 range, far below market for Santa'Cruz County; 'and-the values
of mobilehome parks in the county are frozen or dechmng

[FREEE S

T Sant

Meanwhile; as one would expect, mobllehome values in‘Santa Cruz- County are hlgh and't nsmg
Prétected by ‘rent control, mobilehomé owners efijoy major increases in-the value of their homes
Many homeowners in-Santa Cruz County rent their mobiléhomes to others makmg a proftt '
because although there 1s rent control on ‘the space: they rent from the park owner, there is 0o rent

R TT fior : R

AN -

1

! The scope of this study didn't allow detailed 1nvest1gauons of communities out81de of Marina. The outfall from "
the end of rent control at De Anza would be a fittlng topic of further research.

12 The phrase "go to far" has special meaning in drscussmns about economic regulation. First used in a case known
as Pefnsylvania Coal'Co. v. Maho in 1922, the plirase means that coniiols which are permissible if they are =~
reasonably limited may, if they “go too far", violate the Takings Clause of the US constitution. See Manheim, p.5.
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controlton the rent they receiveffrom their tepants. - . .

e oiAe

owners sue There has been lots of hhgatlon mvolvmg mobllehome parks in Santa Cruz County
Some park owners are sa1d to be planmng to close their park permanently Other park owners are

.....

rent control in th1s way Once they do that the mobllehomes rent for market rents and e e
mobilehome resrdency loses 1ts affordablhty Santa Cruz County has been buylng parks 1tself

but it is not clear that this is a workable solution long term, or that Monterey, County, or the City
of Marina can afford to do that. The mobilehome situation in Santa Cruz County is

fundamentally unbalanced and therefore, in the long,run, unsustainable. . .,

MG
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2. 5 Balanced Space Rent Increasw. If space rent mcreases .can sometlmes be too hlgh and
somettmes too low what space rent mcreases would, be bala.nced" What _space rent increases ‘
would be fau' to resrdents and park Qwners srmultaneously'? ., o C
Space rents must mcrease at the CPI (the consumer prlce mdex) or a blt more than
the CPI to covyer, extraordlnary cost increases. Space rent increases below. the CPI
are really space ) rent decreases. Space rent decreases lower the value of parks wh:ch
is (or should be) mpermnssnble. . R .
= Space rents must also (in addition) cover increases in governmental fees and taxes,
including property tax increases following the sale of a park. Traditionally, under
free market conditions, space rents have been increased to cover, these sorts of cost -
increases. '

. 'Space rents must also (m addlﬁon) cover major capltal unprovements There ismo -
basrs for behevmg that maJor mfrastructure improvements can be handled wrthm o
. the exrstmg rent structure. Tradltmnally, under free market condltlons, space rents; .

have been mcreased to cover major capltal costs. s s e ‘

leoLw R
cay
R

2.6, Balanced Mobllehome Values. |

.o . A et ., . o
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The true values of mobilehomes are hard"to identify and often disputed. Park owners in rent-
controlled jurisdictions often claim that home values,are inflated - that homeowners capture and -
sell part of the yalue of the park when mobllehome values are hlgh This is possrble -park, owners
say, because buyers are wrllmg to pay more, for a home w1th low, controlled rents. The Jprices at .
which mobllehomes sell in some, cornmumttes far exceed the mtunsrc value of. the - physical .
mobilehome. The extra vale — value above the intrinsic value of the home alone plus the value
of placement on the lot - is called “the rent control premmm or simply “the premium” in these
discussions: - . e S

)
Ty

Mobilehome owriers whose rents are riot restti¢ted by rent control, on the other hand; often claim_

. ¥ ' 1 . o S P .o . L .
S P sl [ . R A P T L . . .- ' A
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because rents are stabilized during their occupancy Mobllehome owners in a vacancy decontrol
program would enjoy the’ stab111ty of rent control for the durauon of their tenancy. But .. = . "
homeowrers under a decontrol program would not "beé'able to sell their home for more tha.n its
intrinsic value when they ] leave. When' resideiits leave, the home' wou]d sell for its actual; un- o
inflatéd value or; if it is old and in poor condmon for its salvage valué. The second-generahon
mobilehome owriers would theréfore be able to bity the old Tobilehome at an affordable’ price
(or purchase and install a new mobilehome at its fair value) and enjoy the advantages of
stabilized Tent ﬁ'om the purchase date forward et Lo

S IS T

Mobilehome rent contfol with vacancy coiitrol, ‘on the other hand cannot be expected to serve as)

affordable housing. The first generatlon homeowner Wil enjoy thie advantage of stabilizéd rent * ;
during his or her occupancy and, in addition, will be able to sell the mobllehome with the rent
control premium attachéd‘when he leaves. This means that the econd- generatmn mobilehome'
owner (the buyer) will pay a premium for the home, such that the home is not “affordable” in
any meaningful sense to the second-generation buyers. The affordabxhty advantage of controlled
rents is offset completely by the increased cost of purchase.'® Iideed, affordability is decreased
by rent control because buyers need to come up ‘witth larger dowii-payments for the more
expensive homes. Larger down payments may make ownershlp dlfﬁcult or 1mp0331ble for low
income households, I M R

v P IR L B N
Municipalities that adopt rent control, thinking that they are'preserving affordable housing,
should consider that they may be protecting one generation of homeowners but burdening the
next generation of homeowners. If the intent is permanently affordable housing, rent controls
should not survive vacancy. Rent control with vacancy control will assist the homeowners in
residence at the time the regulations are imposed, but will not assist future generations of
homeowners. Indeed, rent control with vacancy control will reduce the affordability.of -
mobilehome housing. . L. I . e

i

. . T, 1
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3.3 The Abandonment Of Rent Control

For both political and practical reasons, abandoning rent control, once it is initiated, is extremely
difficult. Year by year, as space rents are constrained below market by rent control, the values of
mobilehomes in the park increase. Over time, residents become used to this and consider the
value to be theirs by right. Some new residents, relying on rent control to keep rents low, buy
older homes at prices far above their intrinsic value. Those mobilehome owners have invested
hard cash in reliance on rent control. If rent control were to be abandoned, they would lose their
investments because the value of their homes would fall as the "premium" was returned to the
park owner. No wonder mobilehome owners resist the abandonment of rent control. No wonder
rent control becomes a part of the political culture in jurisdictions that adopt it.

Nevertheless, pressures rise, and there are communities that have found a way to abandon rent

'* That the rent discount is completely capitalized into increased mobilehome valye has been established by several
economic studies. See Hirsch & Hirsch (1988), St. John (1989), Mason & Quigley (2007), and Zheng and Dale-
Jorgenson (2007) in the bibliography. For example, "The effect of lower mandated rents to consumers is offset by
the higher purchase prices of mobilehomes”. Mason & Quigley, page 205.
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control. Most often, abandonment is gradual, ,allowing space rents to go to market upon turnover, :
but alIowmg current residents to remain in theu‘ homes paying controlled space rents for their
lifetime, Thrs is what happened in Santa Cruz when the costs of lmgatmn became too much for -
the Clty A deal was struck with the owner of De Anza Mob1lehome Park whereby tent control |
was phased out, Current residents could stay for up to 34 years wrth controlled rents. But upon
their departure the rents could go to, market This is called *sunset” or phase -out”.

Altematwely, communities someUmes replace rent control -with a model lease backed by a D
memorandum of understanding. Such arrangements ensure that rents won’t increase

dramatically, but that park owners will be. able to increase rents to cover cost increases oyer time. .
This happened in Hollister and Ontano for example

California connnnnitles that have repealed rent control include the foljloﬁr_ing;f -

. Napa (1985) |
- Westminster (1985). ,
. Los Angeles County (1994)
Delano (1994) . .
Cotati (as to apartments, 1996)
Hayward (as to apartments, 1990)
Hollister (1994) - B A PR
:Arroyo Grande (1998) ~ - - o '
Ontario (1999) ¢ -+~ - T
Santa Cruz Clty (2003) X L

Itis 11ker that the list will grow'as communities:comé to understand that reiit control is not as
simple as it seems, that it is an inherently imbalanced arrangement, and that it éauses problems
that grow over time, threatening the stability of the mobilehome / mobilehome park arrangement.
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that a part of the value of their home is confiscated when rents are increased"’Tt is true that .
mobilehome values will tend to fall when rents are increased significantly. There are examples
(Santa Cruz, Castroville) where this has happened dramatically.” = ™ ' = =

The controversy about values is-made more complex bécause mobilehome values r'es;pond' to the
market as well as to intfinsic value, condition of the home, and rént levels. In- place mobilehome
values increased between 1998 and 2006 partly because the housing market generally was
expenencmg high inflation ‘at that time. Siniilarly, m-place mobllehome values aré decreasing
today along with the entire housmg market. The values of srngle—fannly 'homes in Marina hdve
fallen by 30 or 40% in the past two years. It is possible that mobilehome values dre not as
volatile as the values of single family homes but the current downtum seems to have affected
the values of mobrlehomes as well. - B

i =1
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Over long penods the value of mobilehomies should i 1ncrease by no mote than the inflation rate.”
If space rents increase and home values both 'incréase at the 1nflat10n rate, the balance between
the investments of resrdents and park owners is maintained. It space rents ificrease by less thari
inflation, it is likely that home values will increase by more than mﬂanon and that the value of

the park will increase by less than inflation. Conversely, if space rents increase by significantly ‘ '

more than inflation, it is likely-that home values w111 decrease or will i increase by less than
inflation, While the park value will'i 1ncrease by more than mﬂanon Etther outcome is unbalanced
and in the long run unstable et o ,

Iy AN - T R T

it

Since the sum of homeowners' investments in their homes is in many parks roughly equial to the

investment of the park owner in the park itself, it makes sense that homeowners and the park

owner should share in any appreciation that:the ‘housing market allows: Over'time; of average o

with fluctuations, the housing market has apprecnated over recént decddes 4t slightly more than
the inflation rate. Balance will be preserved if space rents increase at slighitly above the inflation
rate. Space rents increasing in this way will probably 'allow bothi mobilehomes and mobilehome
parks, assuming that they are well-maintained, to appreciate slightly above the inflation rite.'*"

R Lot 1y 1

3 Some beheve that mebrlehomes mvanably deprec1ate and that all 1 mcreases in value should accrue to the land But
it is apparent in rent controlled and non-rent controlled situitions thaf mébilehomes that are well- mamramed
commonly do appreciate. Historically categorized ‘as vehicles, mobilehomes today are more like real estate, It seems
approprtate therefore, that mobilehome owners have access to inflation’adjustments in the value of their homes.

'*The prescription "slightly above the inflation rate” reflects the fact that urban and coastal land is a scarce resource
that becomes more valuable over time. It also reflects the fact that space rents in many parks reflect the temporary
nature of the. ongmal infrastructure installations in many mobilehome parks. Space rents may have to increase at
somewhat more than the inflation rate in order to make possible important mfrastructure 1mprovements if these
temporary installations are to be considered permanent.
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SECTION 3 - MOBILEHOME RENT CONTROL
3.1 Mobilehome Rent Control In California

There are about 105 cities and cqunties that control mobilehome space rents in California. There
are more than 400 cities and count1es wrth mobrlehome parks that don't control space rents. Most
_]Ul‘lSdlCthIlS in Cahforma have no rent control Of the 5, 733 mobilehome parks in Cahforma
1,561, or 27%, are rent-controlled The rest are, free market. Of the 379,815 mobrlehome park
spaces in California, 149, 791 or. 39, 4% are rent- controlled Most mobllehome spaces. in
California are free market .

RSN . -

Rent control in most locatlons is not necessary Mobrlehome resrdeucy works perfectly well in
the hundreds of jurisdictions, thousands of parks, and tens of thousands of mobilehome spaces
that have no rent control. There was a rush to institute rent control programs in the late 1970s
through. the early 199OS Rent control — a new program that prormsed somethrng for nothing -
was popular at that trme Thereafter there have been a few ]unsdrctrons that added rent control
and several that abandoned it. It is now better understood that rent control isnota balanced
solution because it addresses the concems of resrdents without addressmg thc concerns of park
owners. More and more frequently, crtres and counues that consider these questlons are logking
for solutrons that meet the needs of all stakeholders More and more often, rent control i is
understood to be a heavy-handed, one-sided, divisive approach that causes civic conﬂrct 1s
expensive, and doesn't always keep space rents down. The space rents in rent-controlled Salmas
for example are hrgher than most space rents in Marjpa. , .

iy

i

A key problem wrth rent control is that 1t is Sllb_]ect to pohtrcal pressure In theory, it would be
possrble to structure rent control programs that would meet the needs of park owners and
mobrlehome owners sunultaneously But with remarkable consrstency, Tent control programs
tend to “go too far”, Most rent control programs are written from a pro-tenant viewpoint. . )
Programs that are balanced on inception tend to be revised over time in an unbalanced duectron
When economic rights become a political matter, it is just too easy for thrngs to slip out of
balance. There are, after all, many more mobilehome owners than there are park owners. So local
political pressure tends to lean toward residents. Park owners are few in number, sometimes
don't live in the same community, and therefore often have no effective voice. It is not surprising
that rent control programs too often address the needs of mobilehome owners but neglect the
legitimate needs of park owners, and thus, in the end, imbalance the market.

An example (among many) of the pro-tenant drift of rent control is the Santa Cruz County rent
control ordinance. Passed in 1982, the ordinance was moderate, providing for 100% of CPI and
allowing reasonable increases to cover unusual cost increases. The ordinance was amended 19
times over the next twenty -five years — almost always to make it more restrictive. The ordinance
now allows space rent increases covenng only'50% of CPI, allows almost no pass- throughs
(extra increases to cover unusual cost increases), and controls rents strrctly on vacancy. As a
result, space rents in Santa Cruz County are in the $200-$300 range far below market rents for

'* These figures are based on 1990 Census data and a Hoeusiog and Commumty Development Departmem (HCD) report dited 10/26/93 and are
therefore a bit out of date. The number of mobileheme parks has not changed much since the 1990s, however, so the numbers today are likely not
far different from these numbers Some communities have added rent control since 1990, Other communities have abandoned reat control since
1990. The percentages haven’t changed much. o VoL : |
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Another problern with-mobilehormé terit control that will eventually becéme crifical is that the
mobilehome park infrastructure déteriorates over time: Park owners aré requrred to nintain’
seTvices, but park owners under rent control don’t have the abrhty or mcennve to’ replace agerng
infrastructure. Septic systems; Toads, and-iitilities get old and are stbjéct to Failiire Pirk residents
typically argue agarnst the pass-through of the costs of capital improvements. Park owners
therefore patch and reparr instead-of replacmg or upgradmg Many parks for’ example wete bu11t
withi?30- amp electrical systems ‘We all gse far'more energy than that today ‘But park owiers °
under rent control can’t afford to upgrade to' 100 amp servrce Srmrlarly, many parks are served
by’ farlmg septrc systems but park owners can t afford to upgrade or to connect to pubhc sewer )
systems BT AR
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Santa Cruz County bumped into the inftastriicture’ problem récently. Havmg acquxred Pleasant

Acres Mobilehome Park for $7 million in 2003, the county then found that it cost an additional

$4 million to make needed infrastructure repairs. What seemed like 2 good opportunity to secure,
65 umts of affordable housrng at a reasonable prrce turned out to cost far more than the County '
bringing the dost of each space ‘to- $175 000, 1f thrs were to be. reahstrcally covered by space rent B
thé rent would have to be something hke $1, 500 per month completely rncompatrble with the”
affordabrlrty goal. Itis clear that the’ taxpayers will be subsrdrzmg the | rents of Pleasant Acres wo
residents {or 2 a long, long trme o

freve o or L. ) S I LE Pt Lo hes - VLRSI
Another problem with rent control is that the Tent control subsidy is ot titeeted. There ismo
“means testing". Rent control benefits all resrdents whether or not they need assistance. It

usually beneftts even those’ mobrlehome owners who hve elsewhere and rent therr mobrlehome

or use it'as'a vacanon homie." Many resrdents can"well aff6rd rnarket rents Some other resrdents
have limited i incomes. Rent control, a blunt instrument, doesn t dtstmgmsh between these groups
or target ass1stance to those who need 1t Other assrstance programs hke the Federal rent snbsrdy
program known as Sectron 8 the food stamp prograrn and Medrcard are much better at targetmg
assrstance to those m need

. P VIR PTE N R el e LT oL

Rent control programs tend to dommate 16cal pohhcs ‘Citiés with’ rent control often become L
polarized into divided camps. This is particularly true in cities with' apartment rent conttol, like
San Francisco, Santa Monica, West Hollywood, and Berkeley, but it is also true in some
mobilchome rent control communities, like Escondido and Carson. Rent control is a pocketbook
issue that arouses passionate advocacy. Many communities prefer to steer cléar of rént conffol in”
order to avoid these kinds of partisan battles.

e 0 Ty e : e il -

Rent control prograrns are also expensrve Leavrng asrde the costs of htrgatron a rent control
program il Marina would dost something like $250,000 in ‘administrative costs each year. It
could cost much more than that. This would put pressure on a City budget that is already tight, if -

cean - R T L TV I LT

18 Some mobllehome owners in Marina use thelr mobilehome as a second home. Unfortunately, the survey didn't ask
this question, so we don't know how many. It is probably not a hrgh propartion, but some think it might be as hrgh as
10%. Most’ parks prohrbtt réntal of mobilehomes by mdbilehomé owners, but Tentals occut sometrmes nevertheless
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the City covered the cost. The costs might be charged to park owners through registration and.
petition fees. If so, it would be normal to allow the fee or a part of the fee to be passed through to
residents.in the form of rent increases or a rent surcharge. Fair return principles command that, .
under rent control, rent control fees that park OWwners pay are costs that deserve compensatron
One way or, another the residents, are lrkely to end up paying at least part of the fee. This would
add to the cost of mobrlehome resrdency, undermrmng the affordabrlrty goal

And then there are the costs of htrgatron Rent control has caused an enormous amount of
lrtrgatron in the past three decades The legal prrncrples underlyrng rent control are complex and
unsettled, so the same 1ssues are lrtrgated again and again in different forums The costof . .
htrgatron has caused several crtres to give up,on rent control The most recent example of this is
the City of Santa Cruz, which abandoned its rent control program in 2003 because the costs of
litigation became unsupportable. Another example is Hollister, where protracted litigation caused
the City, its residents, and the park owners to agree on a.model lease program that replaced rent
cont:rol in 1994. .

PP t . el PO L N .
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The most basrc 1ssue w1th rent control is that 1t burdens a few 1nd1v1duals (park owners) wrth
subsrdres that should be pard for by the entrre commumty Other housmg assistance programs
like Sectron 8 Shelter Pl Care, and first time homeowner programs, are pard forbythe .. .
taxpayers 'Ihe burden is wrdely spread and shared by all, as public burdens should be. W1th rent
conttol, the financial burden of public assistance is shifted to ,park owriers alone. Rent control,
programs are therefore on weak ethical grounds. Forcing park owners to underwrite rent
subsidies so that the community can address a perceived problem with affordability is
funda_mentally unfair and therefore. inherent_ly unstable. .
ThlS 18 not to say, however that commumtres should not address the economrc msecunty that
attends mobrlehome resrdency It is understandable that resrdents would request rent control
when they feel threatened by actual or potential rent mcreases There is mherent tension between
park owners abrhty to mcrease rents and resrdents mvestments 1n therr homes. Any of us would |
prefer economic securrty to econormc rnsecurrty, especrally ata fime when the economy is.
unusually unséttled. But rent confrol is not the only and may ot be the best solutron to. the
bilateral insecurity that accompanies the mobilehome arrangement. It is approprrate for cities
such as Marma to listen carefully to residents’ and park owners' concerns and to explore ways to .
bring balance to the marketplace ’ :
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Mobilehome rent control is often supported by the claim thztt 1tsupports the affordabillty of '
mobilehome residency. But this is not always so. Whether mobilehome rent control will provide
affordable housmg long term depends on whether or not rents are controlled or decontrolled on .
vacancy

R T e P eoor e G, TR PR

Mobilehome rent control with vacancy decontrol can be expected to assist current-residents

‘ [ . . D e .
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TA comprehenswe summary of the 1ssues 1nvolved m rent control 11t1gatron is, to be found n Karl Manherm s drticle
(see Bibliography). ‘
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SECTION 4. ALTERNATIVEPROGRAMS '~ " "' ° " 70 =
Thiat rént control is expensrve untargeted unbalanoed and polanzmg does not mean that there i is
nothing that commbnities can do to allevrate sPace rent msecurrty Here are some of the o
alternatlves that commumues in Cahforma are explormg ‘ y Y

4.1 Model Leases: More and more communities are looking into a cooperative alternative —
model leases negotiated among residents, park owners, and local government. These leases
provide pm&chons similar to protectrons provided by rent control without succumbmg to rent
control’s tefidéncy to be ofie-sided, t6 “go t6o far”;or to become gradually tore restrictive.
Model leases, unlike rent control, are not subject to political influence. Model leases have all the
stakeholders at the table when the key decrsrons are made and therefore have the potenhal to be
fair, stable, anid long lasting: °© - Pt : |

An example of a model lease program is the “Memoranda of Understandmg” (MOUs) that were
the outcome of a task force &ffort in Marina in' 2003."® Concern'at thaf tinie about rentincreases
in one of the parks led to calls, then as now, for rent control. A task force composed of residents,
park owners, and C1ty officials was convened. It was agreed at that time that rent control could
be avoided if owners'and fesiderits ¢ould & agree to moderate limits on'rent incréases. Agreement
was reached. MOUs were established. The MOUs provided for CPI increases, pass-through of
tax increases, utilities, and capital improvements, and increases to the County median rent’'on
turnover. A mediation process was set up to handle disl')’ut'es‘:'Peace ‘r'eigned for'several years.
Then, in 2007, Lazy Wheel changed hands and'the new’ owiier ‘raised rents significantly, causing
the current concern. But the other park owners ‘all abided by their MOUs There have been no
extraordinary rent increases under the’ MOU system in'Marina," except for Lazy Wheel. The
MOU system worked in Marin3, but broke down rfon sale of a park. The new owner was not
bound by a MOU and no doubt had costs (hke increased property taxes and a larger mortgage)
that were higher-than the ‘costs facéd by the prior owner. It is possible that thé hew owner would
agree, in a negotiated context, to sign a new MOU. It is possible that a new MOU could be a
recorded document that would survive sale of the property and be bmdmg on new park owners.

Wy A 3
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The City of Ontario enacted rent’ control in 1990. In 1999 stakeholders negotrated an Actord
that seemed fair to park owners ‘and fesidents alike.'Rént ¢onitrol was repealed. In 2003, whén the
initial Accord would have expired, the Accord was extended for another four years without
modification. In 2007 the Accord was dménded and exténded yet agam Thé amendinents |
included the recognition  that 100% CPI rent mcreases were in some cases not adequate to caver
cost increases faced by pérk owners. The new standard:is 120% of CPT'with'a cap of 10% ard a
floor of 4%. Property tax, utility, and capital improvements costs can be passed through to
residents, but are subject to revrew by the Clty RIS : , +
Another recent example comes from Modesto One -park in Modesto wis raising rents-
significantly. There were calls for rent control. The city council, city staff, park owners, and
residents considered the options. In the end, after a year of study and discussion, it was decided

' There was a previous MOU that covered Cypress Grove in the years following 1993, That MOU was too
restrictive, however, and eventually failed or was replaced by a more balanced MOU.
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that a rent control ordinance would be enacted but that any, park abiding by a-city-negotiated; -,
MOU would be exempt from the ordinance. Cooperatmg parks would use a model lease worked
out in negotlatmns among residents, park owners, and the city. Park owners would contribute to,
a fund to be used to, for rent subsxdles fon low mcome remdents The Clty agreed 10, match park
owner confributions. Lease terms include: 100% CPI w1th a cap of 7%. .and ﬂoor of 3%, pass- .
through of property taxes, capital i 1mprovements and i msurance and 15% rent increase on
vacancy. :
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4.2 Draft Memorandum ot‘ Un&eréfandmg (MOU) A ba]anced MOU lmght look somethmg
like this: -
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o 1. All residents will be aj fered a long-term lease cantammg the prov:swns outlmed
below.

) ;2 Space rent mcreases dnrmg an ongomg tenancy shall be Iumted by the followmg
, ‘prmcaples.
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e, @ No space rent mcrease danng,tenancy wrll exceed 1 OA m any one year. o
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Rentmcreasesw:llcaver. B e e T
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" o Amortized capital improvements

.. ™ New facilities when approved by 51% afrestdents A IT
, . When ordered by gavernment agencies - , - L

‘ it m For major, replacements exceeding. $100. per space Ce e e g
" ', _ o Prapcr:ty taxand’ otker gavemmental feeincreases - ., -
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, Space rent mcreases on sale w:ll not exceed 3% for each year o f the endmg
temmcy o ¢ i Li ! et n SEAFE
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4 "Park owners will cantnbute X % [/ f gross revenue to a Park Resident Asszstance
Fund to subsidize.the space rent.of very low-income residents. The, Fund will be .
. admmtstered by, the City of Marma. The City will match park.owner contnbuaons. .
RO TS T A T PO I LI i !
5. Dtsputes anszng nnder Ieases s.pursuant to tkts MOU will be snbmztted to medtatzon
-.and, \f necessary, to bmdmg arbztratmn. The costs.cf mediation and arbitration will -,

be shared equal{v by the participants (50 % by resrdents, 50% by park. owner) o

o ,
"‘:"“i-- -t

6. T Ias MOU shaIl be revzewed in tkree years by a comm:ttee compased ¢ f
representatives of the park owners, residents, and the Cny of Marina to evaluate its
¢)fectiveness and to make adjustments.fappropriate.. - . . ... -~ ..

v [ S AT Lot e s PEEBE [ AV R BT M o X b

-
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43 Provisions That Might Be Included in a Model Leasé: =~ 7

The model lease conicept involves a léase negotiated by park owners, park residents, and City
officials. The operating principle should be fairness to all participants — to the tax payers, to
residents, and to park owners. The lease’ should be s1mple to understand and straightforward to
administer. Adjudication of d1sputes under leases should be by mediation, then arbitration. The
City might want to pa.rtlmpate in arbitrations in’ order to maintain'the original fairness principle
and because the City has the responsibility to represent the welfare of all citizens — residents,
park owners; and tax payers. The City wolild promise not to imipose rent control on any park
owner using the model lease. The City would be at liberty to impose rent control on any park
owner not using the mode] lease.

Typical provisions, and their rationale, follow: e o

1) Annual Rent Increase: ~automat1c 100% CPI plus pass-throughs G e 8
; [ . N EOEEI f
[Comment. Some ]unsd1ct10ns use partial mdexmg, e.g. 65% CPIL. This is not wise, however,
since partial indexing inevitably reduces the real value of the park-and is'therefore confiscatory.
Some _]l]l‘lSdICth[lS use 120% CPlL and are more restnctwe about pass throughs. ]
N R O . o . [ L a F i R R T
‘)-‘ P | Iotin Lt
2) -Floor and Cellmg. % and 8%
by -s - S L i ‘ -
[Comment A ceﬂmg comforts remdents A floor comforts park OWRErs: 'Ihe average-annual CPI
increase in Northern California'has been 3.2% over-the pist two'decades. The average anniial -
CPI-Rent increase in Northern California has been 3.8% over the past two decades. The ceiling
should be higher if rents are low or in the case of pass- throughs A global ce1hng of 10% rmght )
therefore make sense in some _]uI‘lSdlCthIlS] R ‘. ‘
M B N s :.1.-. gjv,? oM, o P . ; oot .
3) Phase-In automatlc CPI mcreases are further rwtrlcted to: 100% CPI from- some :
earlier-base date. - =~ & .l Lol bl hoane g LR

[Comment: This provision would provide a level playing fiéld among park 6wners; since owriérs -
who raised rerits ‘overinuch in recent yedrs'would not be rewarded with further iticreases and - -
owners who exercised restraint in recent years would not be'punished for their-festraint. The
effect would be that park owners who had‘imposed above-CPI tent increases in'the years since !~
the base date would have below-CPI rent‘increases for several years and park owners who + -
imposed below-CPl increases since the base date would have the 0pportumty to catch up w1th
mﬂatLon] Y ST

1 - RN Lot el S
4) Pass-throughs Ce . A

T PRI Lo . : s PR f . s
[Comment It is wise to provide for certain pass:throughs so that park owners are not forced to
bear the burden of additional costs not ini the budget 4t the time the lease is signed. Pass-throughs’
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would be in addition to the allowed CPlincreases.] . - . . . |
o Capital Improvements (amortized over appropriate time period):

’ o, ‘New Facﬂmes - only when approved by 5 1% of residents
0 Improvements requxred by govemment _
o Ma_]or Replacements (those costmg more than $100 Jper space)

. Tax Incream (e £ property taxes on sale, or 1f government 1mposes a new v tax or
fee) . . ; -

5) Vacancy Increases:

When resident sells to-new.owner - up-to 3% per year since last.vacancy increase .
When unit is vacant with no new owner, or following eviction or abandonment -
.. _-increase to market : .
. -. & . When resident. replaces mobilehome - no mcrease T
[Comment: this ' part]a.l vacancy decontrol” provision would mean that all mobilehomes would
eventually receive the same vacancy increases. A mobile home selling every five years would be
allowed a 15% increase each time. In ten years, there would be a total of 30%:rent increases; just..
as there would be for a mobilehome that sold once in 10 years. Partial vacancy decontrol would
allow adjustments to market on vacancy:but would protect against the possibility that space rent’
might, be increased so much that.the value of the mobilehome would be 51gmf1cantly reduced.]

WA . ' . . ol N i : oo -.'-’—ﬁ'

4.4 Resident Assistance (Subsidy) Programs: Other jurisdictions, believing that-low:incomes,
not high rents, are the problem, have instituted programs similar to the Section 8 program that
assist low income residents with their space rent. A significant advantage to subsidy programs is
that assistance is targeted to those who need assistance.. Under rent control, in contrast, there is
no targeting, so that much of the rent control subsidy is wasted on people who don't need it. .

Section 8-funds, in theory, are available to,supplement space rent for low-income residents, but .
in practice Section:8 is not a reliable source for- mobilehome owners because HUD funding has: -
been significantly reduced by. the'Bush administration in Washington.and because some
administering agencies apparently won't use-Section-8.funds.for space rents. Section 8 is
therefore not able to assist all mobilehome residents whose space rent is unaffordable.

The City of Turlock in 2007, acknowledging that income, not rents, were the problem for low-.
income mobilehome residents in Turlock and that Section 8 couldn't be relied on at this time,
rejected rent control in favor of a City-funded subsidy program. The program involved an
agreement by participating park owners to accept as space rent for any qualifying resident an
amount equal to the median space rent in Turlock. The City would then fund the difference
between the median rent and the rent the resident could afford (30% of verified mcome) In
Turlock it turned out that this program cost roughly $20,000 per year. - -
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Some park owners fund subsrdy programs ‘on’ théir own | There dre park owners who havé made ‘
an explicit commitment to reserve a percentage of space rent income for assrstance to Iow '
mcome resrdeuts B S KPR 10 . SRRy

Do o 0n i ERREE TR
- Fie - s L

Another model would-be a program Jomtly funded by the park owner and the city. Sich'a "
program ‘might'be admrmstered by the' crty in’ questton “The advantage of a'jointly' finded '~
program s that it would requiire wrder partrcrpatron by crtrzens and § stakeholders to address a '
commumty problem cooperatlvely v B o
Taking Marina as an example, if the park’ owners agreed to donate 3% of gross rents to'a subsrdy
fund, and if the City agreed to match these contributions; théré would bé a fund of roughly™
$12,000 per month that could provide rent subsidies averaging $120 per month for 100
households, roughly a quarter of all mobilehome households in Marina. The program might be
phased in, with fee payments tied to space rent increases so thit park Gwners"net income would
not decline. Such a program would alleviate the affordability problems of the lowest income

households in Marmas mobdehome parks wrthout drsruptlug the market otherwrse
R T reE O

4.5 Resident Purchase There are cases in which residents have purchased their own park
increasing their" economrc secunty s1gmf1cantly An example is El Rio'Mobile Home Park in
Santa Cruz: With’ government assistanice, the residénts were able'in 1988 to buy their park from
the park owner for $2;000,000: The! ‘park: becanie'a’ cooperatrve ' Residents ; pay $250- per month in
homeowner fees. Mot homes in theé park were manufactured il thé 19505 and-1960s, and many
aré'fadinig, but homes in’El Rio still seli for $50,000'to $200;000: El Rio st:dl provrdes affordable

housing within a high priced commumty, and there is no space rént insecurity. "

Acknowledging the inherént problemm caused by split ownership 6f home and land; thé State of*
California enacted in 1984 the Mobilehome Park Resident Ownership Program. Administered by
the Department of Housing and Community Development (HCD), the program offers low-
interest loans to homéowner organizations and low-iicome park Trésidents'to help fluance
conversion of mobilehomie parks to'resident ownershtp By the end 'of 2006 the program had
helped fund the conversron to resrdent ownershlp in 74 parks m Cahforma Fre

oo oot e

- J - - L - - P ¥
g R L T ERrE T PR v !

4.6 Purchase By A Non-Profit’ Housmg Developer ~Theére aré cases in whrch parks are
purchased by non-profit housing development corporations. An example is Léisure Mébilé'**
Estates in Santa Rosa. The owner of Leisure was consrdermg condominium conversion. He also
had a rent mcrease apphcatron in process before the local Tent control ¢ commrssron Thé resrdents
opposed’ ‘the rent ificrease and opposed the conversion. But the. resrdents supported purchase of
the park by Milleriniura Housing; a uon—profrt hoiising development corporation. Residents "
agreed to a substantial space rent increase in order to make the non-profit purchase pencrl—out
Residents were confident that their long run interests were. best served by the Millennium..,, .
purchase - T 7 Coh e e

s HH
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4.7 Condominium Conversion (Subdivision): A recent, controversial development is the
conversion of mobilehome parks into,condominium subdivisions. The Subdivision Map Act
allows property owners to subdrvrde a park 1nto condomnnum spaces and then market the spaces
to residents and others This has become controversial because, under current law subdrvrsron in
rent controlled jurisdictions would cause rent protections to lapse. The California legrslature has
considered the issue and will probably consider it further. There has been and.no doubt will be. .
extensive lrhganon as the nghts and respons1b111t1es of resrdents and park owners are sorted cut .
in the conversion’ context Condomrmum conversion would presurnably be less controversuﬂ in
_]urlsdrcttons without rent control. Condominium conversion, in theory, would brmg a measure of
security to mobilehome residency. Conversion would not cure the affordabrhty problem,
however, because conversion would require a substantial additional investment in order for
resrdents to own the Iand as well as their homes

. ‘

4.8 CaseStudy: Stanislaus County , . | T
Stanislaus County and several ClthS in that county have recently consrdered solutrons to the
space rent dilemma. The processes followed and the outcomes chosen are instructive.

The owner of several parks in the county, Equity LifeStyle Properties (ELS), was raising rents
srgmfrcantly in parks it owned in-Ceres, Modesto and Riverbank, causing consrderable public
concern. A county -wide Ad Hoc Comnuttee was formed to 1nvest1gate the s1tuatron and come up
wrth a county-wrde solutron Attorney/Planner Kenneth Baar did a series: of studres .The Ad Hoc
Commrttee met w1th ELS to attempt a uegonated solunon Ultimately the Comnuttee approved a
form of mobllehome park rent control ordrnance for consrderatron by the County and the various
cities, but no county-wrde solunon was agreed upon

T . i i

Stanislaus County has taken no steps.toward the estabhshment of rent control or any other .

solution to the space rent drlemma o I R

Modesto adopted a rent control ordmance wrth the unusual provrsron that parks that executed a
Memorandum of Understandmg (MOU) -would be exempt from the ordmance The MOU ..
specifies that all resrdents will be offered long term leases mcludrng moderate rent mcrease
limits. Space rents may rise at the CPI' plus the pass-through of property taxes and capital
improvements, and by 15% on vacancy. All parks in Modesto except the ELS park have
accepted the MOU and are exempt from the ordinance. The ELS park is subject to the ordinance.
Llngatronrsexpected T . e ,:. :
Turlock has taken a completely dlfferent approach Usmg redevelopment funds the Crty of .
Turlock adopted a subsrdy program whereby space rents exceeding the resrdents affordabrhty -
limit are paid by the Crty The submdy program apphes to 60 households and costs. roughly

L o PR .
. ,‘s'." : . . ool T

0 The informhation in this section is drawn larg'ely from the July 28; 2008 memédtandutn “Recotitendation
Regarding Mobile Home Park Space Rents” by the Ceres Mcbile Home Park Ad-Hoc Committee.
2 The draft ordinance was based on a draft by Kenneth Baar for the City of Citrus Heights in Sacramento County.

2 The law provides that a challenge to an ordinance must be brought within a year of its initiation.
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$20,000 per year. - RS L T

Riverside is considering the adoptton of an ordinance modeled on the Modesto ordinance.
Unfortunately, the draft ordinance tinder consideration is unbalariced: It allows 100% CPI
ad]ustmeuts but aIlows no pass- throughs and mcludes tigid vacancy controls _
Cerés hired Kenneth: Baar to conduct a survey and write a report on the mobﬂehome space rent
situation in Ceres. The Ceres Mobile Home: Park Ad Hoc Com;mttee came to these fmdmgs in '

[DUPRLIY L

its ﬁnal report ; to i ‘

1:” Thiat a rent subsidy program 11ke the program 1nst1tuted in Turlock wouId be far more |
expensive in’ Ceres. .

2. That although redevelopment funds could be used for rent subsidies, this use of
redevelopment funds wotld lirnit or eliminate funds that could be used for the creation of
permanently affordable. housmg - .

3. That competing pricrities mean ‘that geueral furid 'monies cantiot reasonably be used for
rent subsidies.

4. That initiating rent control would hkely comuut the c1ty to costs of litigation that it-
cannot well afford.? " - e

5. That initiating rent control wonld stablllze rents in the future but would not roll back
rents so that they would become affordable to re51dents

The Ad Hoc Committee’s final recommendatiou'
4. t L |
“Smce there is no feas:ble ordinance or policy solution to the existing circumstances
ajfecting certain mobile home park residents in Ceres that the City is legally or
ﬁnancmlly in the position cf implementing, the Cily of Ceres Mobile Home Park Ad
Hoc Committee recommends that its activities be concluded and that the City Council
take no further action regardmg mobzle hame park space rents for the foreseeable :
future.” R VeSS
The Ceres. Ctty Council followed this recommendation, taking no steps to assist residents with
space Tent issues. Understandably, some res1dents were disappointed. No doubt the park owners
were reheved Ceres; Mayor Canella was quoted as saying of the Baar report “It really showed
that [only] one park was out of hne as far as the rents go. As much-as I would like to help . these
residents, I'm not in favor of rent coutrol that wouId pumsh the other moblle home parks for .
keepmg their rénts down.””

2 The report commented that larger cities 'or counties can better afford rent cont.rol Litigation than sroall cities. It is
for ihis reason, among others, that some stakeholders were hopmg for a cotnty-wide solunou including Imgat_mn
cost-sharing, - K
#* Ad Hoc Committee Report, page 5.

% The Modesto Bee, August 27, 2008.
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SECTION 5. SPACE RENTS, HOME VALUES, AND MOBILEHOME
AFFORDABILITY IN MARINA

As a first. step in the mvesttgatlon of mobrlehome space rents in Manna the C1ty of Marma sent ’
out survey forms to mobilehome park resrdents and different survey. forms to mobllehome park .
owners, collected and collated the responses, and provrded this information to consultants
Kenneth Baar and Michael St. John. %279 out of 396 mobilehome households responded to the - -
residents' surveya a falrly good response rate for surveys of, this type.” 27 All of the park owners .
provided responses to the park owners' survey. Consultants Baar and St. John also purchased
sales data for Monterey and Santa Cruz Counties collected by the Department of Housing and
Community Development (HCD) The survey responses.and the sales data provided important
information, otherwise unavailable, “about mobilehomie rents, residents, and home values.

As to the residents'. smey, ttle foiiowing chart shon;s sufvéy responses by park. .

SURVEY RESPONSES - MARINA MOBILEHOME STUDY
__|_.an _SURVEYS _ RESPONS_E

senior | dge | spaces | RECEIVED | .RATE
Cypress'Square X - il { 87 : 6'8 78%
El Camino - X N 61 3-9 - 64%
El Rancho X — 96 - .561 — 654%
Lazy Viheel - S S S R R 5%

. Marm’a«Del Mar X [ _ 83| . 64 “77% o

“ToTAL] " 3961 - 279 70%

Source: Marina Mobilehome Residents' Survey

A note about the sﬁrve'y response rate: The overall response rate was 70%. In'the calculations
that follow, we use pefcentages that are computed froni the survey’ responses on the assumption
that those who responded are representatwe of all mobilehome residents, but thrs may not be true
in all cases, There may be bias in the results dué to a higher or lower response rate among
different categones of households; Readers should bear this il mind beforé drawing concluszons '
from the survey results. SRR '

% The survey forms are attached to this report as Appendix 1 (Residents) and Appendix 2 (Park Owners) .

z The first mailing resulted in 173, responses. Hoping, for a better response rate, the City sent out a second majling
explammg the survey purposes more thoroughly. The ‘second mailing brought in 106 additional responses fora total
of 279, Of these, 271 were sufficiently complete to use in the study.

* The HCD data was purchased from Santiago Financial.
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5.1 Mobilchome Characterfs'ti‘cé in Marina. The follb;.;rinzg chart sets out physical

characteristics of the homes in the five parks.

MOBILEHONME INFORMATION - MARINA MOBILEHOVE PARKS
dl AVERAGE | SINGLE | DOUBLE | TRIPLE | AVERAGE
seior | age | spaces| SQFTL. WIDE WIDE WDE | NMHAGE

Cypress Square X 87 1138 8 76 3 203
9.2% 87.4% 34%) '

B Camino X 61 1091 14 47 0 175
23.0%  T70% 0.0%)

H Rancho. X 35 762 78 18|. . 0 329
B1.3%|  188%  0.0%

Lazy Wheel X | e o8 40 29 0 258
B.0%  420%) 0.0%

Marina Del Mar, X .83 . .83, 58 .24 - 1 _ 258 .
80.9%|  289%| 12 =~ .

TOTAL| L1 03%) '_'198'_‘"‘ _-19—4’:- E ﬁ";
- ’ - ) 0 -500%  49.0%) 1.0%
S AVERAGE| ; 950, - - 24.4)

Source Marina Park Owners' Survey

Cypress Square and El Camino have ‘the highest proportlon of dOllbICWlde mobilehoines.

!'\

Accordingly,; homes in these two parks have the highest average square foot area. The average
age of mobilehomes is just under 25 years, with the highest average age at El Rancho and the

lowest at El Cammo

‘v{'

o

J.'J‘ .

The_’ lelowing_chart shows the year of _I}lanufacmré of mobilehomes in place in' Marina's
mobilehome parks. The chart has two peaks — clder mobilehomes that have been there since the
park was opened, and newer, replacement mobilehomes installed in the past decade.
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Number of Mobilehomes by Year of Manufacture
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Source: Marina Mobilchome Residents’ Survey

5.2 Mobilehome Space Rents In Marina. The survey data indicate that the average space rent

in Marina is $434 per month. Broken down.byipark, average space rents are shown in the
following chart:

CURRENT SPACE RENTS - MARINA MOBILEHOME PARKS
v | single |double] tripte | rent | rent | survey| rent avy.
spaces | wide | wide | wide low hEh rents rolis incr.
Senior Parks: . : - K
Cypress Square B7 8 76 3| . 440|. ".500|, 483 471 3.4%]|:
El Rancho 96 78 18 0| 310 406 350 385| 2.7%
MarinaDelMar .., | . --83} .58|...24| . 1|, 299| .468| .351! 344|; 2.0%|.
average: ol L[ 34974 458~ 1; 388|- 390} 2.7%]|.-
All-Age Parks: RN §
El Camino 61 14 47 0] 407 500 445 439 3.6%
Lazy Wheel , . -69],..40|. 29| . 0| 450 675! - 608 .608| 5.8%
. average:]' + .-, .. w |l .- .| 428.5 588 .527| .. 524| 4.7%
totall 396] 198| 194 4 3.4%
weighted average 435 435

Sources: Residents' and Park Owners' Surveys
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The range of rents ("rent low" to "rent hrgh") was reported by park owners in responses to the
park owner survey. The actual rents were reported by residents in responses to the resident
survey ("survey rents"). Actual rents (100% sarmaple) were also taken from rent rolls provided by
park owners ("rent rolls"). Average annual rent increases ("avg. incr.") were computed from
survey data. That the rent roll information closely matches survey information confirms that
owners and residents reported space rents correctly and that survey information is, as to space
rents, representative of the entire population.

There are two ways that we can evaluate the current space rents:

*

e We can ask how space rents have changed over time

e Wecanask how space rents in Marina compare to space rents in other communities in
Monterey County .

The resident survey responses provrded ‘information about Space-tent changes over time.
Residents indicated what rent they paid on move-in and what rent they were paymg today. It
turns out that the average annual rate of rent increase at Marina mobilehome parks over the past
20 years was 3. 4% for sitting tenants. Space rents charged new tenants increased by 3.1% over
the same period.” Meanwhile, the average annual rate of increase of rents in the San Francisco
Bay Area as measured by the Bureau of Labor Statistics (CPL-Rent) was 3.8%. 30 By this
measure, space rent increases in Marina have for the last 20 years been lower than rent increases
for apartments in Northern California. If space rents in Marina's mobilehome parks had increased
for the past 20 years at the rate that rents increased in Northern California generally, average
space rents today would be about 9% per morith Higher than they are at this time. Park owners'*
forbearance and/or the local space rent market has worked to mobﬂehome resrdents 31gn1f1cant _

advantage for-this tunepenod o e : B S

i . L e . ¢ . CL N
ol T AT Ve A 2 . . oo Ll

Viewing parks 1nd1vrdua]1y, average annua] space fent increases for” mdmdual homeowneis Have
been as set out in the final column ("rent incr.") of the chart above — 3.4% for Cypress Square,

3.6% for El Camino, 2.7%° for El Ranchio, 5.8% for Lazy Wheel, and2.0% for Marina Del Mar -

All except for Lazy Wheel are underthe CPI-Rent rate. The higher’ value for Lazy Wheél no
doubt results from thie large space rent increases recently imposed. Up to 2007 space rent '
increases at Lazy Wheel were no higher than at the other parks. e

The following graph shows the re]atronshrp _]USt descnbed between average space rents charged
new tenatts and the CPI~Rent mdex ' , e

PR HIERRE IR )

% That the rate of increase for new tenants is lower than the rate of i increase for srttmg tenants probably mdlcates
that park owners sometimes lower rents on vacancy. |, .

30 The index is kniown as "CPI-Rént, Residential” or,"Rent “of Primary Residence". Tt is not cléar from BLS
descriptive rmaterials if mobilehome space rents are included in the index. Mainly; the index covers the rent§ of
apartments.

28



- CPl-Rent vs. Survey Rents
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Sources__:; ReSIdents' Suryey and Bureau of -Labor.statistics- -

As indicated, average space rents for new tenancies have increased by less over the past 20 years .
than the increase in the CPI-Rent index for the San Francisco Bay Area. Space rents and the CPI
were both indexed to 100.in 1988 for purposes of this chart. :
Rehable data on sPace rents is hard to come by, but Joan and Marshall Reeves the managers of
El Rancho Mobxlehome Park, conducted a space rent phone survey in 2004. They updated their ..
survey in 2008, The results are shown in the table titled "2008 Space Rent Survey — Monterey
County" included here as Appendlx 3. :

The Monterey County space rent survey indicates that average space rents in Marina range from
about $400 to about $500 a moath, while average space rents in the county.range from almost
$500 to over $600 per month. Space rents in Marina's lowest rent parks are in the $300 - $400
range. There may be park, mobilehome, or location differences that account for some part of the
gap between Marina space rents and space rents in other jurisdictions, but this information
indicates that most Marina space rents are on the low side, not the high side, of county averages.
The rents at Lazy Wheel are now near the high end of the range in the county, but there are
htgher rents at some parks in Sahnas rent control in Sa]mas notwnthstandmg

How can we understand these findings about space rents in Manna s mobilehome parks? It
appears to be the case that space rent increasés in Marina, except for mcreases at Lazy Wheel in |,
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2007 and 2008, have been moderate over the past 20 years It is also possible that the
Memorandum of Understanding (MOU) agreed upon in 2003 was overly restrictive, causing
space rents in the other parks to lag behind rent increases in Northern California generally.

5.3 Mobilehome Values in Marina. It is important that we also pay attention to changes over
time in mobilehome values. If mobilehome values decline, space rent increases may be tog high
or rising too fast. If mobilehome values increase significantly, space rent increases may bé too
low. (This principle is explained in Section 2.2 above.) Caution should attend the interpretation
of changes in mobilehome values because mobilehome values also fluctuate along with the entire
housing market, an effect that has been particularly evident recently. But over long periods and
averaged over many home sales, the rent-value relationship has been demonstrated in several
studies. (This too is explained in Section 2.2 above.} :

Average mobilehome values as reflected in sales prices over the past 20 years are shown in the
following chart:

-
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AVERAGE MOBILEHOME PURCHASE
PRICE PER SQ.FT.-1988-2008
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Source: HCD sales data, prowded by Santiago Financial

y

i

Bxpressmg prices on a square foot basls controls for mobﬂehome snze No Manna mob;lehome -,
sales were recorded i m the HDC data set for 1988 1991,, or 1992. Mob1lehome values in Marma :

were about $30 per square foot in 1990. The per square foot value, reflected in sales pnces rose
to average more than $80 per square foot in the years 2000-2008, a two to three-fold increase

over thlS time- penod The, average. sales pnce fell in 2007 and 2008 to about $75 per square foot. .

(] . e
The Survey and HCD da:t_aj a_lso_al!q\y us to t;eg:jord avel;agelsales pnces' fog mo‘ptlehome_s.

'
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... AVERAGE MOBILEHOME SALE PRICES """ "
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The survey data and HCD data show the same general pattern although they don't match very
well. It is important to bear in mind several things about this chart: The datasets are imperfect.
There are only a few'data points in some years. The variance is large because some sales are of
newer mobllehomes [some older mobllehomes some double-wide, others single-wide, some in
good condition, others i m poor or even' sa]vage (pull-out) condition. When the variance is wide,
averages are not so meamngful Nevertheless the data show that mobilehomes were selling in
the $20,000 - 30,000 range in the 1990s, in the $60 000 - $90,000 range in the 2000s, and that
sales prices fell in 2007 and 2008 No one, knows whien the teal estate market will fecover, or for
that matter whether it will recover fully. Real iestate values tend to fluctuate in ¢ycles. We are
clearly in a down cycle Econonuc hlstory suggests that values wﬂl cycle up agam, but we don't
know when that will happen - .

The HCD data were also evaluated for in¢rease in'sales price over time. For each sale; the
original sales price is also recorded. The vanauce is large. Some mobilehomes increased a lot i in
value. Othérs‘mairitained thetr value, A few 'lost value. On averagg; thie HCD data: 1nd1cate that

the values of mobllehomes In parks in Manna have mcreased by 6. 1% per yeax
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3.1% per year and rents facing smung tenants increased by 3.4% per year. That mobilehome
prices increased by more thdn the CPI, moté than the CPI-Rent index, and 'more' thian
mobilehome rents indicates that the mobilehome market has been out of balance during this time
period. Rent increases have not matched home value increases. This indicates that mobilehomes
in Marina were overvalued in the mid-2000s and may still be overvalued today.
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These relationships can be seen in the following graph.
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Sources: Residents' Survey, Bureau of Labor Statlstlcs, HCD Price Data

This graph shows average space rénts for new tenants iri Mm‘ma over the past 20 years 1988 16
2008, as reported by residents in the residents’ survey (the curve With square markers) The next ™
higher curve (wrth x-markers) is the CPI, a measure of mﬂatron and the ofie above that (star-
markers) is'the CPI-Rent 1ndex . measuré of inflation in apartment fents. Mobilehome valiés
are shown iri the two _]agged curves (one from the survey tnangle markers, the other from HCD
sales data — circle markers) and two curved unmarked trend lihes “All values dre indexed to 100 -
i 1988. That the two pnce curves and the’ two smooth—curved trend’ lines ‘match closely indicates
that the survey-prices were ‘acturately reported Home values ‘have fa]len in the current downturn
and we don't kiiow' whenthie cutrenit déwnturn will end; but thése data indicate that miobilehome
values in Marina have increased durmg the past twenty years by significantly more than the CPI;"
the CPI-rent index, or space rents.’

b

3 There is tip curve for smmg ‘tenants’ rents because we don't Have that mformatwn We have the move—m rent, t.he
move-in date and the current rents for each respondent but we don’t have the pattern of’ space rents’ dunng the
tenancies! See Price Increasé Trend chart, ~° ¢ ~ % 7 -
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The key relauonshlps can be seen more cleaﬂy if mobllehome pnces space rents and inflation
are all turned into straight 20-year trend lines, as in the following chart.
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Sources: Residents' Survey, Bureau of Labor Statlstlcs, HCD Price Data
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This is a simplified picture. One might say over-simplified. The year by year variability in rates -
of i mcrease has been remoyved. 'I‘he lines are straight, as if the average annual increases applied -
every. ,yeaI which of course they didn't. But this chart is useful because it shows that the average
rent mcreases paid by new tenants in Manna mobllehome parks 3. 1% .per year) is marginally
less than the 1nﬂat10n rate (3. 2%), mgmﬁcantly less than the CPI-Rent index (3.8%), and far less
than (almost exactly half of) the rate of increase in mobllehome .values over the past 20 years

(6. 1%) Rent increases expenenced by su;tmg tenants (3. 4%) are marglnally hlgher ‘than increases
in the CPI (3.2%), but less, than mcreases in.the CPI- Rent mdex (3.8%) and far less than the ...,
increase in mobllehome values (6 1%) 1These rates. of increase are summanzed in the followmg_
chart: - : . J " iy : .- o

PO P . B .. ot . . N !

Zwe can include a line for sxtnng tenants’ rents in this.chart because while we don't have  year by year rents we do
Kknow tle begmnm g a and current rents for each tenancy, and can r.herefore compute average annual i 1ncrease from that
information. The s1tt.mg fenant line represents the average annual rate of space rent increase for sitting tenants.
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KEY RATES OF INCREASE AFFECTING MOBILEHOME RESIDENCY IN MARINA -
|
RATE OF INCREASEIN THE VALUE OF MOBILEHOVES ™ T T 64%
' ; g = — n T
RATE OF INCREAGE IN SPACE RENTS FOR CURRENT OCCURANTS 34%
CYPRESSSQUARE: .. .~ . 3.4%
ELRANCHO 57%
EL CAMINO 3.6%
LAZY WHEEL T 5.8%
MARINA DEL MAR 2.0%
RATE OF INCREASE IN SPACE RENTS FOR NEW RESIDENTS 3.1%
f
RATE OF INCREASES IN PRICES GENERALLY (THE CPi) 3.%
RATE OF INCREASE IN APARTMENT RENTS (CPI-RENT) _ 3.8%
NOTES: All rates are over the past 20 years, 1988 fo 2008 "
Rates are average annual rates of increase
Sources: Bureay o abor Satsics, Residerd Suirvey, HCD sales cta T

As explamed in Section 2. 2*above there is a close (mverse) connection between rents and
mobilehome values. When fents are less than market—cleanng, mobilehome values will tend to
rise. When rents are more than market—cleanng, mobilehome values will tend to fall. As
explained in Section 2.6 above, it can be argued that park owners’ and mobilehome owners'
investments should be treated equally 'Equal treatment would mean equal increases over time.
The analysis shows, in contrast, that iomeowners have been receiving a greater return on theit
investments in their homes than park owners have received on their investments in the parks :
This is so because the values of mobilehomes have been increasing at 6.1% per year while the
value of space rents, which in large measure determines the values of parks have increased, from
the park owners’ viewpoint, at 3.1%.

Taking the past 20 years, it would appear that space fenit increases overall Hiave been too small
aJlowmg mobilehome values to grow.more than they would in a balanced market. If space rents ,

werte to’increase at a shghtly faster rate the rate of 1ncrease in mobﬂehome values would
presumably fall, and the balance between home owners and park owners would be restored

oA

34



5.4 Mobileltpme‘l%:esidents in Marina

The res1dents survey asked & number of questions about mobilehome residents:. Some of this

mformatmn together with 1nf0rmatton from the U S. Census is portrayed in the followmg chart:
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Househo!ds Earnmg <

' ‘55 and older - ° 815, 000,per year f Eﬁtplby'e& (%)
IMarlna Mobllehome Park 37 2% ' - 22, 7% 41.0%
Survey (2008) "
OCity of Marina (2000) | 14.7% ETXE SREURE DTS T
ECounty of Monterey (2000) EEEIAT RS 1158% “5AT%"
= State of California’(2000)° 18:4% - 14.0% PP 57.5%

Sources: Residents' Survey, 2000 _C_fensus Data

Survey arid Censts data mdlcate that a hxgher percentage of Manna mobtlehome park res1dents
are elderly 'than remdents of Manna Monterey County, or Cahforma
since three of the parks are senior parks reserved for older residents.

Survey and Census data indicate that a higher percentage of Marina mobilehome park residents
have very low incomes (under $15,000 per year) than households in Marina, Monterey County,

or California.

L

¢ iae

*3 The Census data here and elsewhere in this section comes from Tables DP2 (Selected Social Characteristics), DP3
(Selected Economic Characteristics), and DP4 (Selected Housing Characteristics), available on-line from

Census.Gov.
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Assuming that those. reportmg are representauve of all: res1dents 41% of Marina's mobilehome -

residents appear to be employed a percentage not far below the percentage for Marina,

Monterey County, and Cahforma

Employment data is presented in greater deta:lm the followmg chart: . ” :

T al mspaml TRAL | PART RETRED| N ;|
Seniar Parks: e TR R S E R BT CA T R

(MIESSSQHB X, i, .80 9. 1 § & ER
PERCENT| B T M4 66%° 736% 88%
BRaco : = | X 99 6. 7 L | - K
PRGN S e | 104% em%| 1614 A5Y-,
MainaDe Mar. .| X -8 o8 . .. L o oasl . 3
| PERGENT - L e 08a - 1794 5174384
Al-Age Parks: € - - - " ok

H Carino X 61 76 36 15 8 17
PERCENT).- - 478G 197 1054 224°%-
o |LezyWhed - - | X . 69 %4 B . .14 7 -
SPERCENT.. . ) : : - 404% 1494 181% - 266°%4
Al Parks:| LT 306 408 107 g5 @ - 5
i * PERCENT| C | 2644 135% 46.3%  138%
Source: Residents' Sui‘i!ej D o T o

SoEs v,
i .

As 1nd1cated in the employment status chart, employment status varies significantly by park,
with high rates of retirement in the sénior parks and high rates of full time employmént in the all-
age parks.**

Incomes of mobxlehome remdents are shown m the followmg chart

WRE

L

* The numbers of respondents exceeds the number of spaces in some parks because some households have more
than one working adult.
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.. Income Categories of Resident Households (number of households) |

ke e s1a000] @000 ], $0000] 900001 00T STEC0G.
$15,00J $19! 529:99 $39,999 $49;999 5745999“1.:- A0 - v
CypressSqu 18 4 19 1 4 7l 2 65
B Rancho 10 11 16 B 2 3 1 49
LazyWheel ™ "™ B B T | CR - HEEEET: - B 0 43
NVainadd Var- R . A 7| NN B 1 1 57 -
Totas. oot 57 ' 28 | - a8 23 ¢ s 21

I— R ..r‘..i.cié,s;&ﬂ.-‘ - dts( 1 - )

rak. 7| Unel sis000] s000] soo0] smooo] ssooo] woel ]
Sead S $15000  $19, $20999 - §39, $49; $74899 . more :
Cypress Square .-28% = 174 6% MW o 3% 10024
BCamino - |, .14% - 3% 119 229 - 24% A 100%)
HRacho .. 2% 229 3P4 12% & 6 -2 1004
LazyWhed .. [. 1994 7 26% 28% od L aEd 0 o4 100%
NmradelMer 2 "2 37% 14% 5% "2 - 2 10094
Totds . 24 1094 28% 18% P 109% 2% 100 |

Source: Residents' Survey .
A'ssuming that the sirvey responses portray the mobilehome park population accurately, many
resident households of Marina's mobilehome parks have low and very low incomes: Only 12%
report houschiold income above $50,000. Fully 23% of responding residents:report household
income under $15,000. 61% of all mobilehome park residents have incomes under $30,000 per
year. By any measure, these residents are mcome—challenged It is fully understandable that -
résidents would be concemed about increases in the cost of food, medical care, space rents, and
other necessities. Even‘a modest space rent increase, medical event, or’ other  unexpected expense’.
would make a major dent in the budget of a household earning less than $30 000 per year.

.....

chart

RESIDENT INFORMATION --MARINA MOBILEHOME PARKS
HOUSEHOLDS| RESIDENTS | AVERAGE | AVERAGE % WITH AVERAGE
spaces | REPORTING | REPORTED| HH SIZE AGE CHILDREN | TENURE
Senior Parks:
Cypress Square 87 67 96 1.4 70 1% 11.2
El Rancho 96 55 75 1.4 71 0% 11.2
Marina Del Mar 83 64 86 1.3 68 0% 13.6
All-Age Parks:
El Camino 61 38 101 2.7 50 28% 10.0
Lazy Wheel 69 47 132 2.8 49 38% 13.6
All Parks (Total): 396 271 490 1.9 61.6 11.9

Source: Residents' Survey
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The average houschold size among households.responding to the survey is just under two

- persons. This varies by park,-with the senior-parks having more residents living alone and the

+ family parks having more household members. About'a third of the households in the two all: -age;
_parks have Chl]dl'ell present. The average len gth of tlme that re51dents have occupied their

_ mobilehome is about 12 years : "

t

The reS1dent survey also asked for mformauon about mortgages

s MORTGAGE STATUS OF MOBILEHOME OWNERS
: AU Homes
2 R Total - Mortgage % Homes
" Park Na'r'ne" Park : Ur]ité in Al Cash on paid o | WM | ouhed Free
. Type: | + Purchase Free &
Sample Later & Clear
: A - - -| Clear, L
Senior Parks: .. .| . . : o T T ‘ 5
Cypress Square | SENIOR.| =~ 68| 48| . 5 54 81.8%| :
ElRancho ": .. | SENIOR |-. -~ 53 L 42 1 43|- 7 .811%
MarinadelMar, "|"SENIOR |: “59|" °~ . -28]" 14 "~ 427 T12%|°
All-AgeParks TR S R ' N P
El Camino : CFAMILY [ 0 37 7 o8 2 110 - 297%]
" |Lazy Wheel ' ¢ i FAMILY | 46| & P22 6| 28| - 60.9%) -
All Parks (total): 261 150 28 178 68.2%

| -
MpH oyt " R G LT R e A .ty

Source:Residents' Survey~- ot

0o YA IR e,

iy
Teaig v -
The mortgage status of mobﬂehome resadents d1ffers significantly.by park More than three-
quarters of residents in the senior parks own their homes free and clear, whereas the free and
clear rate is.lower for the: famﬂy parks . =

ife. T N ' : T e . N
\-! [N ER DY ' Vot : PRI ' . ~

iy

5.5 The Affordablllty of Space Rents in Marlna s Mobllehome Parks

The federal government says that apartment rents-exceeding 30% of household income are - .
"unatfordable”. The figure 40%.is sometimes used by others. The 2008 draft-Housing Needs
Assessment for the, City of Marina indicates, that 23% ,of owner-occupant households and 33% of".
renter—occupant households in Marina pay more than 35% of available income for their: . ...
housing.* Since we need to identify an upper limit, not a standard, I will use the 40%
affordablhty limit in this analysxs e L AP ,

t - g » ’ H { b it

The presence or absence of mortgage obhgahons affects the affordablhty of' mob11ehome
residency significantly. Mobilehome residents are therefore broken into two groups in the
following chart — those with no mortgage and those with a mortgage.

. B . B . [ . . . . : . ]
il ‘4 ot . i : 0

% "Housing Needs Assessment”, chapter 2 of draft Housing Element, December 2008, Table 2-25, page 2:17. © **
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*‘ﬁi;:Rfa’rk Nameé ek ‘iAi}'"g*'Gr'o'ssV
g e fRentas%of
i w.HH mcome

[+ Paid.Off.. .|

Cypress Square 45 86.5% : - $27 544 34 4%
El Caming 13] - 43.3%] 7 g ) '$32,731]7 " T 241%
.ElRancho . | _. .. ... .21 e 84.0%1.. . ] .. -$24,810) ... . 25.3%

. Lazy Wheel” "[T5« 16[ 7 "'"61 B% |0 ibe Jehe s $29,812 39.5%

MarinadelMar | ..~ ." -~ ‘30 CUUTVTT833% VT $342 $23,283 29.2%

! Total/Avg.: | .. = .425)« 3 .74 0% . 3 "'55429 <$26 892 31.2%

: e ’ ; Mobllehome W Mortgages 1 S i L 3 %1

ey e e -Percent MHs ﬂ-%:-‘--
No of MHs e Wlth—r- :

=3 prens ﬂs.q!a = TAvg: Housmg

: . - Avg.rent:. | / C,p:att‘“, %-of
f £ b R Mortues PR T L I Hiincome
Cy press Square 7 “13.5%| -- $460] 853,214 37.4%
A ElfCamino * ) 17 +56.7% =T $452 - §47,500] 40.4%

i ElRancho 4 16.0% $359 $40,000 32.7%
LLazy Wheel 10 38.5% $653 $42,500] =+ . <49.3%
Marina del Mar - M 6 i 16.7% "o $405) v $29,833] - - 41.5%
Total / Avg. ;- 44 ©126.0% . $486| .. - $44,182(: ... . 41.4%
Source: Residents' Survey ) ) .

These summaries indicate that mobilehome residents w1th no mortgage are, on average able-to .
afford their housing payments. Mobilehome owners with mortgages have more income, on
average,.than: mobilehome owner ‘with:no mortgage. Nevertheless;:mobilehome residents.paying ™™
a mortgage are paying relatively high percentages of theirincomes forhousing costs. Using the -
40% affordability standard, housing costs are unaffordable for ronghly-half of all mobilehome * -
owners with a mortgage. For the other half of the with-mortgage group, and for roughly three-
quarters of the no- mortgage group, housmg costs are affordable, by the 40% affordabrhty
standard. fyee el e oS 0T e L, L VTR 2 WA

If housing costs are unaffordable for 50% of those with:a mortgage and 25%:ofithose with no
mortgage and considering that 68% have.ho mortgage and 32% have a mortgage, housing'costs =
are unaffordable fon roughly 3 3 %:of. mobllehome resident households i Marma, or about” 131
households. 0. ;o s peer v L T 0 e 1_;,-; R R N R .f T

! - T n ’ [ A “! v s E. ' tie .
What would it take to address thrs problem‘? Following the 40% affordabﬂrty prmcrple itwould ' -
appear that the entire problem could be handled by roughly $15,000 per month, an amount that
would allow subsidies averaging $115:per month for those meeting the affordability limit. -

B R I ST Tyt _.iazf"!? AT S N N '.E-!. .’ o -

L £ et qohs EPA

SR

% (.32*.5+.68*25) = .33. These calculations are based on survey data, and on averages, and are therefore only

rough estimates. The results are indicative of what may be true for mebilehome households, but there would have to
be confidential, case by case mveshganons to determine more precisely the affordabﬂrty issues among residents of .,
Marina's mobﬂehome parks. .- ., :

A L LT e R g

39:



5.6 The Availability of Affordable Housing'in Marina- ~ + .00 =7 s Do

Unlike some Jurisdictions in Cahforma Marma has a varied: supply of relatively affordable
housing. Mobilehomes themselves are relatively affordable in Marina. Both mobilehome prices 5
and space rents are moderate-as compared with-mobilehome prices and space rents in‘otheér v
communities in Northern' California. A two-bedroom mobilehome can be purchased in Marina ™~
for $40,000 to $80,000 with a monthly rent of‘about $550. Imputing the annual ¢ost of the Home
at 8%, and adding estimates of taxes and insurance, a home in a Marina mobilehome park m1ght
cost'between $1,200.and $1,500 per month. If the home is paid in full, as many are, the monthly
cost of mobilehome park residency might be between $600 and $800 per month. These ranges .

are relatively affordable conmdenng the cost of housmg in Northern Cahforma

But mobilehomes are not the only affordable housmg option. Apartments are also reIat.lvely i
affordable in Marina. One-bedroom apartments rent in Marina for $850-$1,000. ‘per month..Two-
bedroom apartments in Marina rent for $1,100,to $1,400 per month.>’ Signs for. vacant ‘ "
apartments abound, 1nd1catmg an active market. Single-family homes were relatwely expenswe
until the mortgage crisis, but homes are said ‘to have dropped in valie by something like 40%. -
Some are now available as rentals. There are therefore several different: re]atwely affordable
homc choices in Marina — single-family homes, apartments, aand mobilehomes. ; - T hey =T O '

The phrase "relatively affordable” means "affordable as compared to housing alternatives
elsewhere in Northern California”. Whether a particular home, apartment,;or mobilehome is: - - -
affordable.to a particular household depends on household income. An affordability. problem- , .
stemming from low income is an income problem,;not a housing problem.. Housing, however ,
affordable, cannot be expected,to compensate for low or very low incomes. Communities have to
dec;de what, thcyr can and should do to alleviate the affordability problems of very, low income..
residents. In making these choices, communities should be clear about the spurce of the, problem

The Proforma Tenure Cost Comparison.chart on the following page gives a rough idea of the ..
costs of typical mobﬂehome apartment, and smgle—famﬂy home residency in Marina. The costs
of mobilehome rcs1dcncy -were taken from survey responses. The costs of smg]e famﬂy home

and apartmcnt rcsxdency are estimates based on interviews and the draft Housmg Element NN

* City of Marina, "Housing Needs Assessment”, Table 2-19.
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PROFORMA TENURE COST.COMPARISONS | .- ..
NI aMob:Iehome |11 Single Family Home :| . .Apartment !
HOMEVALUE . . 80,000 350000
MORTGAGE, | . .53 1,89 - 0
PROPERTY TAXES. . 1 . et . .. 20 - 0
INSURANCE .. | = T 0
RENT T " 550 0] . . .. 1100
TOTALCOST _ J i} -
With Mortgage: |- 172 T 5985
Noc Mortgage: . 639 ., 389 1,100
REQUIRED INCOME T - ' '
With Mortgage: - C © 35167 © ' p8,542 B )
No Mortgage ' o 19167 11,667 33,000
ASSUNPTION: 2 BEDROON TN EAGH CASE
AFFORDABILITY LIMIT: RENT = 40%.INCOME - - -

Source: Residents’ Survey, Interviews

The affordability estimates are based on hiousing costs being-up to 40% of available income. This
is higher than the HUD standard — 30% - but matches reality on the ground: Thé fact is that miany
California households'do spend 40% or even' 50% of their available income on housing. In the
case of mobilehomes, the monthly cost may be little more thah the rent because the home may be
Pald in fll. In the case of single:family homes the monthly cost may be lower sull if the home

is owned free and clear, since there is no rent. oo : a

These talculations indicate that 2-bedroom apértiments in Marina aré affordable to a household-
having a combined family income of $33,000 (or more); that a modést 2-bedroom'single family
home in Marina‘would be'affordable to a household having a combined family income of =~
$69,000 if they are paying a4 mortgageé, or' $12,000 if the home is owned free and clear; and that a°
typical 2-bedroom mobilehome in Marina would be affordable to a household earning $35,000 if
there is a mortgage, or $19,000 if the home is paid for.

These calculations indicate that mobilehome residency is affordable to some households,
especially when the home is paid for. The calculations also indicate that other tenure choices
may be affordable as well. In particular, the most affordable housing arrangement is a single
family home owned free and clear. The calculations also indicate that even when mobilehomes
are owned free and clear, there is an affordability problem for residents having very low
incomes.
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6. CONCLUSIONS AND RECOMMENDATIONS
6.1 Answers to Questions Poséd af the Beginning of this Report’ -

1. Are mobilehomé space rents in Marina too high, too low',"brfzili)éui average? -
T RN FER L TR R A Lo e TN L
Except for the rents at L'azy Wheéél, tHe space’tents in Marina are modetate. They are”’
lower than average space rents in Monterey County, have increased at close to the
inflation rate, and have increased by less than apartment rents in Northern California
over the past 20 years. The rents at Lazy Wheel did increase sharply n 2007 because of
the sale/purchase of the* property It woiild therefore be appropnate for rents 4t Lazy
Wheel to remain close to their ciitrent levels for several Vears."Othér than 'azy Wheel,
the park owners have been urmecessanly restrained in the rent increases they have
imposed in the past Yeveral years It would theréfore be appmpnate if rents at other
parks’in Manna were: to mcrease gradually to close the gap W1th market rents elsewhere
in the county ' o

.
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2. Is theré a pfbbléiﬁ’abéut éﬁéée‘ reni:'s that tﬁe City ot‘ Marina shpﬁlﬂ*aﬂ&eﬁs? o

No. There is an income’ prob]em for sonie mobilehomme residéits, but there isno’ ™~
problem with space rents per se. Space rents in Marina are lower than they might be in
the case of El Rancho, El Camino, Cypress Square, and Marina Del Mar. Space rents at
Lazy Wheel are at the top of the local market and should therefore remain fixed or
increase ‘only moderately for séveral yéars. There is, however msecunty dbout ; space
rents and mobilehome values that might be addressed through 4 renewed MOU ot - 7
model lease pt'ogram

No'one likes rent or pnce incréases, but inflation is a reahty we cannot change Thie cost
of housing, like the cost-of gas food, and most other hecessities, does increase over -
time. As much as-we tmght want to, there is nothing the C1ty of Marina or any of us can
do to stop or slow inflation. Attempts to 1gnore contradmt or leglslate agamst mflatlon "
are doortied to failure, e e T ‘ '
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3. Are the prices at which mobilehomes are selling in Marina reasonable,
considering the overall market?

Mobilehomie values; overill; have increased by | more than thé CPI and' by more than
space rents over the past 20 years. Mobilehome prices are influenced by the overall-teal
estate market as well as by space rents. In the late 1990s and into the 2000s there was a ;
bubblé in housing prices generally that contributéd to increases m the pnces at wh1ch
mobilehonics in Mariria sold: Thé bubblé burst'in 2007- 2008 and-prices of '
mobilehomes declined, just as prices of single’ famtly homeés and condominiurns™
declined. ‘Nevertheless, theié is 4n active market in mobilehonies 4t prices s1gmf1cant1y
greater than purchase prices in the 1990s and before.
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4. Is there an actual or perceived problem that rent control might address? .

There certainly is a percewed problem, but it is unclear that there is an actual problem. .
Rent control would be a rmstake for reasons outline in Secnon 3.1. There are other
solutions that would be far less divisive and far more cost—effectlve as outlined in .
Sectlon 4

P

s st - J

i oyt PR PR [ ! Telt A S T T L

5. Has somethmg changed from the, smlatlon that has prevalled in Marlna and
surroundmg communltles, Wlthout rent control for many years" , g

No. Nothmg fundamental has changed The mobtlehome market in Manna works today
much as it has worked for d half century What has changed in some commun1t1es is
that and values continue fo incteéase by more than inflation and that the real estate and
financial markets are currently in turmoil. As land value increases, the pressure on
scarce urban and coastal land increases, driving the costs of housing higher. At present,
the market is in.a downturn and financing is harder to secure. Nevertheless, nothing
fundamental has changed Mobilehome salés are active, the real estate turmoil
notwithstanding. Mobilehomes continue to provide relatively affordable housing for
Marina mobllehome re51dents as they have for 50 years.

o [ . . sl ; Lo fi1 ‘ PRI 3t
0 ' . PR O 4 . L tEr . EEE ot ] B L

6. Are park owners m any way exploltmg the captlve nature of. the mobllehome I
mobllehome park relatmnshtp" T T I A

v
i ' I
CE s S o ! ST e L

There is no evidence that park owners are exploiting the captive nature of the
mobilehome / mobilehome park relationship. To the contrary, park.owners (other than
the owner of Lazy Wheel) have increased space rents less than they m1ght have,,
conmdermg mﬂatlon and the market generally At Lazy Wheel the average annual rate.
of rent increase over the last 20 years (5.8%) matches, closely the average ; annual rate of
increase in mobilehome values over this time penod (6.1%). In the other parks over
this 20 year period, increases in mobilehome values have exceeded increases in space
rents and increases in goods and services generally, as measured by the CPI and CPI-
Rent. o i I S o) G

Jhelt " P ey

T ',Er‘. i
7. Are mobilehome residents more financially challenged than homeowners or
apartment dwellers in Marlna" . ( ¥

ot A . I
Some mob:lehome re51dents have low and very Iow mcomes,! but many of Manna s low
and very low i income remdents five i in apartments not mobilehomes. Some low and very -
low income resxdents hve in smgle family homes. Space rent cont:rol .would obviously
not help low Or very. lovv_ rncome‘restdentsjwhq live in apartments or single family
homes. e, . T A

. o i st ‘ Fla s ve
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Mobilehome rent control would subsidize mobilehome residents irrespective of income
level and without consideration of need. A submdy pro gram on the other’ hand would
target subsidigs to those most in'need of assmtance Sectton 8 sub81d1es are avallable to
some very low incorne apartment residents.” "’

8. Is it possible or llkely that space : rents in Marina would increase significantly in .
the foresceable future s they have m some surroundmg commumtles" o v ' '
It is both possible and likely that Space rents in Marina w111 continue to increase at or
near the mﬂatlon rate ‘for'the foreseeable future. Con51der1ng the need for mﬁ'astructure
improvements in the parks and con51denng the fatt that space rents have not keptup ~ "'
with inflation at some parks, space rents will have to increase during some periods by
more than the inflation rate whether or not there is rent control Iti is not hkely, however,
that space tents in Maritia will be ificreased to the levels’ prevatlmg in thie Tukdry parks '
in Castroville and Santa Cruz.

: s . st . .
tet fu et A | HIER) v

9. How do mobllehome parks fit into Marma S plans for future development,
mcludmg plans for creatmg and prwervmg affordable housing?’

=

Py RS

Contrary to 4 stated intention i the 2004 Housmg Element, Manna seerns pmsed to
approve thousands of new housing units in severadl major new developments in ‘the city” *
without allocating any land for new mobilehome park development. In accordance with
another section in the Housing Element, Marina seems poised to re-zone existing
mobilehome parks so as to lock in the present mobilehome use for Marina’s five

<

mobilehome parks. It is not clear, however, that mobilchomé use matches the City's” " -

vision for the downtown redevelopment area. It is possible that locking in the
mobilehome zomng would be counter-productive in long run planning terms. ¢ .. . *

I
Wit R T : . P . .
o Vo P L A R B T ST X . o s o

sl - L

10. What might be the effects of rent control on resndents park owners, taxpayers, -
andthe CltyofMarma" T T LTt LT B RN

‘ A ;Lu“ R S it T o ., __%‘AN TR
Rent control has side effects that are not obv1ous before these programs are 1n1t1ated
Parks under rent control tend to become run down. Public discourse in cities with rent  +
control tends to be dominated by pro-rent-control and anti-rent-control factions. Rent

s-contro] routinely causes protracted litigation. Rent control is also expensive in other. ~
ways; diverting civic energy-from projects and programs that can truly Lelp residents: .
and advance a city's goals to a program that does no more than shift income and assets -
from one group (park owners) to another (park remdents) thhout helpmg those most in
need of assistance (very low. income re51dents) L cen
e - ; UL PP SR B LA
2T LU TR T T nn e a3 - : ! o

11. How do the costs of mobllehome residency compare to the costs of. llvmg ina’
single family home or an apartment in Marina?
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Mobllehome resxdency is one among several affordable housm g opnons in Marma )
Dependmg on whether there isa mortgage or, the home 1s owned free and clear i
mobilehome, single famlly home, or apartment hvmg may be the least~cost housmg
arrangement.

1 T

_ﬁnancnal msecurlty more et‘fectlvely than rent control?

I R e S {
Yes. A program 1nvolv1ng a memorandum of understandmg, a rnodel lease, iand rent
subsrdxes for low income resrdents would be, a better a]temattve than rent control.

i b

H
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13. Are there mqbllehome resldents for whom paymg space rent is a financlal

burden? = e e e
Yes. There are some mobilehome residents whose incomes are very low. For these
residents, space fent, increases would be burdensome, Indeed, for these residents, even,

__current rents are burdensome Itis noteworthy that for these resrdents,,a subs1dy
" program would be far moré useful than rent control. Rént control might decrease the

rate of future space rent increases, but.rent control would do nothing to assistlow.,,. , ~

mcorne homeowners w1th space rent burdens nght now .

i o [P
i R voed Sl :
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6.2 RECOMMENDATIONS e

mepron plidien

3 -

: vk
: o 3 S oar o :

= That the Clty sponsor a transparent, mclusnve process mvolvmg all stakeholders in:
order to work out a cooperative solution to residents' insecurity regarding mobilehome
space rents and mobllehome values.

' s : T S (TR I Lotiw oT VE ot - v f

= That the Crty, mobrlehome park owners, and mohllehome park resrdents explore the
possibility that a renegotiated memorandum of understanding (MOU) and model lease
program would brmg lastlng stablhty and ; genume balance to the Marina mobilechome
market. - b Pl vt oo U fyr iy pavron o,

‘i-'-'it T L K CT I RIS

. That the Clty abandon the proposal to re-zone mobilehome:parks and, continue to seek
locations for addrtlonal mohllehome park space outSIde the downtown rewtahzatlon'
pro_lectarea. . R R I AR LT ENOY ST UL ANRR A v

. That the Crty cover the admmtstrahve costs and constder makmg a matchm
contribution to a rent subsidy program otherwise funded by park owner contrlbutlons
of 3% of gross space rentals, in order to addross the i income needs ot‘ the lowost-meome

mobilehome park residents. . O I AT N T . TR BN

[
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SURVEY OF MARINA MOBILEHOME PARK sz_gmr;ms

(if a question i$ ‘not apphcable Write SNJATY-:

L T R T
i LRI

. Whiit:fybe of mobilehome do'you 1i¢e*’in?“"('é}i£ékf86’€j o Smglew1de k
Doublewide
o - . _;I_‘nplewrde

vt o T
R 100 el h

. What' are the dlmensmns of your mobllehome" . Length e _ Width_____

FArT A

S u,
VEirtah 57 »-,_

- In what year did your household move into the mobilehome?

 Before you moved into the mobilehome park where did you live?_ .
| city . state,

h Before you moved mto the mobllehome park where de you resule"

: apartment rental’ umt
~ house you vénted
house you owned . ,

e e e "~ = - condominium you owned - __ -
, ‘ another mobilehome park 7%

= - eER s S -~ - ~- other (please describe)
coad iy LT T e s

. What was the monthly space rent when your household .
" moved into the fiobilehome thiat you now lwe in?

., "r,_ Y de LT e Y Y
RS AT e oy iy . .

.. What is your current monthly space rent" )

What utilities do you pay for in addition to the sp:ﬁ:‘e rent? (check those that apply)
Gas Electricity Water Sewer Garbage__. ... . .

Other (list) L ey o

S R TR I T
0. Does your household own or rent the mobilehome? S, Own____
(the home, not the space) . " Rent>

1. What was the purchase price of your mobilehome? I R L
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12 D1d you pay m full (all cash) for your mobilehome? ™ YES~ "~ NO_ - =

13. If you dul not pay all cash, how much was your downpayment" $

—14 What is the total mortgag no;v due on your mobllehome, lf any" ' $

15. What are your monthlv mortg_g_ payments, if any" ,' ; g $ '

16. Including yourself, how many persons live in you;:;mobsﬂepomeg ,

17. Please fill in the following mformatmn about the adults (persons 18 or older) in
your household ' R

]

Household Household Household Household
. |Member . #1 | Member . #2 | Member... #3 | Member #4

Age S N A B
Employed- - & ’ i L
Full-time
Employed T o R SRS | PR TR Co
Part-time-; |- , ... ., :
working |
Rétired - f T B PR

. 18.-What are the ages of any children in your houschold?

Child#1_____ C]nld#2' Chud#s - Chlld#4

19. What was the total income of your household in 2006 before taxes?
(please include income from all sources mcludmg social security, pension, interest,
dividends, and any public assistance) .

AP TT A T :
under $15,000 5 T eRT oL 8
$15,000-$19,999 - - - - —oeee e
$20,000-$29,999 : . ;
“$30 000 $39,999 -
$40,000 - $49,000
_ $50,000 and above o b g ot i i



APPENDIX 2

SULLTE T T e e PR TR A A NI Tt

MOBILEHOME PARK OWNER SURVEY

SRS

—

. Park Name

RPN
A

N

. Name of Contact

3. Phone Number. . - - .+ -won o o a0 oo m L Tiaaa ooy g

i

. In what year was the park built?
5. How many mobilehome spaces are in the park?

. How many spaces are occupied by:

(o))

SrngIeW|de mobilehomes

Doublewude mobllehomes

Tnplew:de mobllehomes

o

'\J

. What is the average rent for occupled spaces’?

and/or describe the ranges of rents I P A

B. What is the rent for incoming purchasers of mobllehomes’?

3. Does the park offer Iower rents for Iow lncome tenants?
If yes, please describe the park policy
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N P
3oy

P L LT .
10. How many residents have entered into leases of one year or more?

S el .
RSy e "
f ¥ oee Tre

11. Are incoming residents required to enter into a lease?

a. If yes, what is the Iength of that lease?

12. What are the requirements for. mobilehomes that are moved" '
into the park - size, age,condition etc.

1 A ) con Y7
[V
13. Does the park o;nrn ar;ty: rnohrlehomes‘?
_ a If yes how many'? o

b. Is the park sellrng or rentrng those homes _
2o L if 7z

c. If the“shaces are rented, what is the rent ]
Including the space and mobilehome rent?™ ©-!- - T

14. When did the current owner purchase the.park?.. ... . ..

15. How many spaces are covered by leases of more than one year

Vi AP S A SR R
If the park has a standard lease please provide a copy
o o D ooh R DT osh
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"APPENDIX 3

2008 SPACE RENT SURVEY - MONTEREY COUNTY .

) ) ﬁ.EﬁT ] NO. OF B‘AéE RENT . BASE RENT
LOCATION PARK CONTROL SPACES LOW. - RIGH
Castroville Monte Del Lago NO 310 Pl g8t - 1135

A 985 . .| . - 1135
King City ., Pine‘Canyon I 'NO., w1 -, 123 . o -255 . 280
- » ' ... 255 - 280

Marina " |Cypréss Squaré TN - 82 N 440y - B 500
Marina " v |El Camino’ oA PN ff e e g2 SR C407) 0 500
Marina El Rancho . NOQ o7 310 408
Marina ., , [Lazy Wheel. . L - NO:;, . B9 e - BB0L L e 1650
Marina Marina del Mar NO 83 - - . 299 , . 468

average L. . | 401 505 :
Moss Landing |Trail's End N0 |5 40 T 475] 495
Moss Landing |Moss Landing® : @ - - NOP T 104 e T 370 - 405

average | .. - T e I E “t423 ¢+ |- T 450 v
Prunedale Cabana ) [ NO B 49’ . 550 . 550
Prunedale Ponderosa Oaks, . L oNO T 80, L 465 | . b75

‘average | T ] o - | 508 -, 563
Salinas " [(amplighter 1 -YES -1 ~ 250 | 500 750
Salinas Cal-Hawaiian . -~ .| : ¥YES . 157 o 455 i 78B
Salinas | Alisal : S R = g2 - L. 383 740
Salinas - |Mid-Town . | .|l.. - YES . 80 . . .- bB75 . 600
Salinas La Canada "YES 119 424 571
Salinas Rancho Salinas YES 137 528 570
Salinas Village YES 118 350 475
Salinas Del Monte YES 64 350 450

average 458" | . 614. .
Seaside | |Seaside L NOQ. 93 < 4801, + . B35
Seaside’ . . |Green Parrot . . NO 47 400 400
Sedside Trailer Terrace OV NO 59" 7 3851 410

average A o - 412 - 482
Soledad Soledad NO - 30 oot 41 461
Soledad Nielsen's NO 27 . 265 ~ 265
Soledad Santaelena NO 100 . .. 200 - 200

average . 292 __309
total spaces | 2457 N
welghted average 496 611

. —
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KEY INFORMANTS o S

In order to better understand mobilehomes, Marma ‘and the citywide context for the mobtlehome
study, the author ‘Tterviewed stakeholders and others Many thanks to all who shared their time K
and thoughts. Unless attributed specifically, all opinions in the report are the author’ 5.

Marshall and Joan Reeves, park managers

Billy Griffin, patk manager

Ryan Gillian, mobilehome dealer . .
Ken Waterhouse, park owner o
Doug Johnson, park owners’ association representative -

Dave Evans, park owners’ association representative

Fran Hirsch, park manager

Dean Moser, park owner and manager ~
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Bill Schweinfurth, park manager

Albert Vieira, park owner

Bill and Sue Denhoy, park owners
Manuel Vieira, park manager

D.B. Jacobs, realtor

Gege Winton, realtor

Michael Tate, park owner

Kenneth Baar, attorney and city planner
Sharon Attebury, resident
Gene Doherty, resident =~
Cindy Virtue, resident and mobilehome loan specialist
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Tony Altfeld, Marina C:ty Manager

Ron Lucas, Resident - o
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L. . Introduction - R wre Pl et it

IN THE UNITED STATES, the ownership of mobilehomes on' rented
spaces within mobilehome parks is a widespread form of tenure.
Presently, over two million dwelling-units in the: United: States are
in this form of tenure ' Most, of thése, units are the prlmary residences
of their owners.? A substantial _portion.of the units are concentrated
in Florida and California. Flonda has 418,352 mobllehome spaces
in 2769 mobtlehome parks Cahforma has 377 149 spaces in 5817

*In January 1992, the U.S. Supreme Court held a hearing in a case that raises the
issues that aré the subject of this-article. This-article. was submitted in the fall of 1991.

. ' **¥The author gratefully acknowledges:the assistance of Kathleen P. Reilley and
Timothy Lee. The research for this amele was supported inpart by the Go]den State
Mobl.lehome Owners League. - = 5 i

~1: The.1990 census contains data on the total number of mobllehomes, but does
not mdtcate what percentage of the homes are in mobilehome parks Some states Complle
data on:the number of mobilehome park spaces.. , .

+ One source estimated that in 1974 there were 1.6 million mobtlehomes in mobllehome
parks ARTHUR ‘D. ‘BERNHARDT, BUILDING ToMmorrow:' THE. MoBILE/MANUFAC
TURED HousING INDUSTRY.217 (1980)‘(Pr'oject Mobile -Home estimate):

~Current-data for California, Florida, Michigan, and:Ohio.indicate the number of
mobilehome park spaces-are about ﬁfty percent above the 1974 esumates made‘by.
Pro_;ect Mobile Home. For current data; see.infra:notes 2-5."%: .

- 2:¢E.g. ~in California, three percent of the mobilehome spaces in mobrlehome
parks are rented by persons who live elsewhere. CALIFORNIA DEPARTMENT OF HOUSING
AND COMMUNITY DEVELOPMENT, MOBILEHOME PARKs IN CALIFORNIA 17 (1986).

3. STATE OF FLORIDA, F]NAL‘REPORT oF THE MosILE HOME StuDY CoMMlssmN
(VoL. I}, at 57, 59 (June 1990).

This content dowsloaded from 137, 150 3441 on Wed, 07 Sep 2016 19:42:35 UTC
All use subject-to hitp://about jstor.ofg/terms’



158 THE URBAN LAWYER  VoL. 24, No. 1  WINTER 1992

parks.* Mlchlgan and- Ohio each have over: 100,000 spaces. in mo-
bilehome parks.’

Mobilehomes usually range in size-from 500 to 1500 square feet;’
which is, typlcally the size-of an apartment or two bedroom -house..
The cost of new mobllehomes mcludmg movmg and set up costs,
is in the range of $30,000 to'$50,000.” These’ expenses are in addition
to monthly mobilehome, park space rents. .

While these homes are called’ “‘mobile”” in fact they are a forrn of
immobile prefabricated housmg that has been constructed in a factory
and transported to its site.® The cost of movmg these structifes and
setting them up in their spaces is substantial.” (Costs for set up.and
associated improvements for such-items as the cement foundation, car-
ports, steps, porches, and landscapmg are typlcally in the range of
$5000 to $15,000.) Furthermore, in metropolitan areas with tight hous~
ing markets a virtual absence of vacant spaces in mobilehome parks
makes it impossible to move them even if moving costs were not a
consideration. When mobilehome owners move they sell their mo-.
bilehomes “‘in place.”

s . .o T . '

it Ce p : . o, v . &
il A gt . . . . . ;

- 4. .CALIFORNIA DEPARTMENT OF HOUSING-AND COMMUNITY. DEVELOPMENT; Di-
VISION OF CODES AND STANDARDS SUMMARY OF MOBILEHOME PARK STATISTICS, Aug
28, 1990. The data segregates the count of mobilehome lots and recreational vehicle
lots however; it does not mdlcate what portlon of the parks have only recreational
vehicles. Id. .

Most of the mobilehome spaces are in southem California. The major counties
have the following number of spaces: Los Angeles—52:142; San Diego—42,351;
Riverside—34,659; San Bernadino—31,408; Orange—30,803. .

5. Mlchxgan has 122,489 spaces. KATE WARNER Soc1AL AND EconoMIc IMPACTS
of MogiLE HoME Parxs 5 (1987). Ohio has 108 499 spaces. Telephone conference
thh staff, Ohio Department of Health (1991). .

. 6. See infra notes.60-67 and accompanying text.. ’

+ 7. In 1989, the average price.of smgle-w:dmmobxlehomes was $19 200 and the:
average price of double-wides was. $34,800: IMANUFACTURED ‘HOUSING INSTITUTE,
Quick Eacts 1990/91. ‘These amounts do not include set up costs. Id. .. :

8. *98 percent of these homes make only one trip—from the factory or showroom
to:the: installation site:'” JONATHAN SHELDON & ANDREA -SIMPSON, MANUFACTURED
HousING: PARK TENANTS: SHIFTING THE BALANCE OF PoweRr i (1991)..Only ‘about
three percent of all mobilehomes are relocated from one park to-another., Werner.Z::
Hirsch & Joel G Hirsch, Legal-Economic Analysis of Rent Controls in a Mobile Home
Context: "Placement Valies and Vacancy Decontrols, 35 UCLA-L{REv:.399°(1988).

In 1980, the Department of Housing and Urban Development proposed that *‘the term
mabile home be changed to manufactured housing-in all federal 1aw and literature.”’ 46
Fed. Reg. 41,708-10(1980) (amending 24 C.F.R.:pts. 3280, 3282, 3283). However;
**mobilehome”’ is stil the standard term in state and local Jegislation and common usage..
In 1991, a federal circuit court of appeals:declared: ‘‘The mobile homes themselves
really aren’t [mobile].”” Azul Pacifico; Inc.v, City of Los Angeles, No, 90— 55853,
1991 WL 224528.(9th Cir: Nov.. 1! 1991) (petition for rehearmg pendmg)

9. .See infra discussion accompanying.-notes 91-94. :

HERSRETE
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RIGHT TO SELL THE ‘‘IM’’MoOBILE HoME .° ' 159

In areas with tight housing markets mobrlehomes in rnobtlehome
park spaces are quite valuable while mobilehomes’ wrthout a space
are virtually worthless. As a practlcal matter, mobilehomes and mo-
bilehome owners are thus completely dependent on the nght to Keep the
mobilehonie ““in place and are captwe to park owners’ rents and other
regulations. - R

The principal attractions of ownershtp of 'mobilehomes in’ mo-
bilehoine -parks are'‘its relatively low cost comparéd to smgle famrly
dwellings and condominiums (while still offering the characteristics of
a-detached structure), and the orgamzatton of mobrlehomes 1nto small
tlghtly knit social communmes

Onthe other hand, mobllehome ownership ir ‘mobilehome parks
presents special problerils. Bécause mobilehome park spaces and mo-
bilehomes constitute a package of complementary goods with interde-
pendent 'values, the interests of mobilehome owners ‘and park owners
are in direct opposrtlon The'higher the space rent the lower the mobxle
home’ value and vice versa. Mobilehome owners’ desire to’ preserve
their investments and-the affordablhty of their homes while parkowniers
desire to maximize’ their return on the‘underlying larid." AR

Mobilehome space rent controls and legtslatlon grantmg mobilehome
owners the right to sell their mobilehomes in place became’ wrdespread
in response to concerns about mobilehome owners’ interests. Approxr-

‘mately seventy California cities have’ adopted mobilehorne space rent
controls.”® QOther’ states with municipal mobrlehome space rent ordi-
nances include New’ Jersey and Massachusetts."* Florida recently en-
acted legislation which' authorrzes courts fo refuse to enforce ‘‘unrea-
sonable’” mobilehome spacé rents,’ but it does not permit mumc:pal
rent control ordmances except upon a ﬁndrng of grave emergency 16: In

¢

* 10. In California, mobtlehome pnces rangmg from $50 000 to $100 000 are stan-
dard.

11. See infra dtscuss:on at notes 30—87 _

12. A survey of mobilehome park owners and mobilehome owners in Los AngeIes
indicated that, on the average, mobilehome owners have triple the investment of park
owners in their spaces. CITY OF LoS ANGELES, RENT STABILIZATION DivisioN, Com-
MUNITY DEVELOPMENT DEPARTMENT, RENTAL HousING StuDY: MOBILEHOME
PAaRKS UNDER RENT STABILIZATION 11 33 (1985).

13. This.estimate is based on the author’s .interviews with mobilehome owner
attorneys and public officials in- 1990 and 1991. -

14.” Interviews with mobilehome owner representatives in New Jersey and Massa-
chusetts (Summer 1991). - »

15. FLA. STAT. ch. 723.033 (West Supp. 1991). :

16. FLa. STAT. ch. 125.0103 (West-Supp. 1991).

PR
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each of these states, mobtlehome owners have the right to sell their
mobﬂehomes in place.”

A crtttcal element of many mobllchome space rent control ordmances
has been that they do not contam vacancy decontrol‘ > provisions which
pernut unhmtted rent increases upon changes in ownershlp of.a mo-,
bilehome when it is sold in place in a mobilehome park Instead they
contain ‘‘vacancy controls.’ .

In the absence; of restncuons on. rent mcreases upon. a sale of a
mobilehome in place a park owner may capltahze the mobtlehome
value into the frent. If the rent becomes exorbitant the mobllehome
cannot be sold to anyone else or can only be sold at a reduced price.
On the other hand, when rents are restricted upon sale, the mobilehome
owner may capitalize a portion of the land value into the value of the
mobilehome. .

In the past four years the constttuuonallty of “vacancy control"
prov1510ns in'mobilehome space rent regulations has been brought into
serious question. Two U S. circuit courts of appeals have overruled
dlsmrssals of complamts thh contatned .allegations that mobllehorne
rent controls ‘with vacancy controls consutute a. physical takmg when
combined with regulatory. schemes whrch give ‘the. mobilehome owner
the nght to sell the mobilehome in place

"In the. leading case, Hall v, Santa Barbara,” the U.S. Court of
Appeals for the Ninth C1rcu1t ruled that ordmances whrch grant mo-
bilehome’ owners the nght to sell their mobtlehomes in their rented
park space at a regulated “‘reduced”’ Tent may, effectuate a pemtanent
phys:cal invasion, by virtue of the fact that they transfer a permanent
possessory interest from the park owner to the mobilehome owner. "
Subsequently, the, Supreme Court demed a petition for hearmg, thus
leaving the ultimate validity of Hall’s legal conclusions unresolved.?’

As a result of the Hall decision, most of the California cities with
mobilehome rent controls have adopted vacancy decontrols in order to
avoid suits for damages 2 In'some parks, owners have instituted large
rent increases in space rents upon changes in mobilehome ownership

] ! .

* 17. FLA. StAT: ch. 723.058 (West i1991); N. J STAT ANN § 46: 8(3—3 (West
1991), Mass. GEN, Laws ANN. ch. 140; § 32M (West 1991). >,

18. 833 F.2d.1270 (9th Cir. 1986), cert. denied;485'U. S 940 (1988)

19. See id. at 1278.

20. City of Santa Barbara v. Hall, 485 U.S. 940 (1988) )

21. This conclusion is based on comments by municipal atiorneys and the author’s
review of numerous local ordinances.
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(e.g., $100 to'$300 per ‘mionth).* According to riobilehome owners
and brokers, the vacancy decorittols have caused mobilehome éwners
to experience severe problems and/or losses of equity in selling theu'
mobilehomes.? Also, the viability of i investment in‘ mobilehome owner-
ship has been brought into' question by the potential of unhmJted rent
increases' upon sale of the investment? & .7 * .

“Ih'1990, a federsl circuit court of- appeal in New Jersey adopted the
reasoning of Hall:in Pinéwood Estates v. Barnegat- Township Levelmg
Board .” ‘i 1991, two*other circuit courts: of-appeals panels, which
included the judge who authored the:Hall decision; followed its reason-
ing.?® However, apart from'-these ‘deéisions; - fedéral and staté courts
have consistently rejected the view that mobileliomeé: Space rent controls
constitute a physical taking. Since October 1990, five California appel-
late court panels have declined to follow its reasoning on the ground
that it is not persuasive:”*Furthermore, federal: courts that'have been
bound by Hall, which have not included the author of thie Hall opinion
on'its paniel, have criticized its teasoning and/or avoided its'substantive
conclusions by finding that'challenges to ordinances were barred by the
statute of limitations or had‘been résolved by-state court proceedings.”

-‘Up to-this timé; chaos; uncértainty, ‘and’irresolution have been'the
winners in the legal debate!over'the constitutionality of mobilehorne
space rent regulations which have vacancy controls. Presently; chal-
lenges based on Hall’s theories are pending in California and New

T

22. E.g., information sheet prepared by the Golden State Mobilehome Owner’s
League (1990 Survey, Ga.rden Grovc, Callforma) hstmg parks wnth exceptlonal in-
creases.

. 23, Interviews_with brokers and ‘-mobilehome owner association reprsentatives;
Alameda, Santa Barbara and Ventura Counties, California (1990-91).
24. The MoBILEHOME PARKS REPORT reported that: A

The number of sources for finaricing consumer purchases of mobilehomes in Califor-
nia has fallen from 18 to just three or-four major sources; accordmg to mobilehome
.+dealers : . . . Other.[lenders] have ‘pulled’ out because of the impact of the Hall
~decision and the. lifting of -rent controls when mobilehomes are resold in parks:
Lenders worry that hxgher rents will force a drop in the 1n-p1acc tesale valiies of
miobilehomes.. *

MoBILEHOME PARKS REFORT, 1—2 ('I'homas P Kerr, Apr 1990) benders are. very
nervous because they ve lent substantlally onthe m-place value™ of mobilehomes in
rent controlled-jurisdictions. Id. at 4. { -

. 25. '898 F.2d 347, (3d Cir. 1990). See infra text at notes 243-46. .

26. See, e:g.; Sierra- ‘Lake Reserve v. City -of Rocklin, 938 F.2d 951 (Sth Cir,
1991); Azul Pac1ﬁc0, Inc. v. City of Los Angeles, No. 90-55853, 1991 WL 224528
(9th Cir. Nov. 1, 1951) (pcntlon for rehearing pendmg) o

n 27. See mfm text at notes 172-275. -

- 28. See infra text at notes 267-73.

i
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Jersey.” Until the issues raised by Hall are resolved, cities, mobilehome
OWners, and park owners can only speculate over what their respective.
nghts and burdens may be. . : S

The purpose of this Article is to address the constltutlonal 1ssues
raised. by, rnobxlehomc_:;@r;t control laws that do not contain vacancy
decontrol provisions. Part Il contains.a description of the nature of
mobilehome ownership. It includes discussion. of the development.of
mobilehomes as. residences and their :economics, .the growth of mo-
bilehome ownership financing mechanisms, and- -zoning restrictions on
mobilehomes and mobilehome parks: ¢ | . .l

. The monopoly nature of the mobilehome park landlord- tenant rela-
tionship is described in Part ITI. This relationshipisa pnmarlly aproduct
of .the 1mmob111ty of mobilehomes- and exclusmnary land-use policies
which restrict the supply of mobilehome spaces. .
- In Part IV, the evolution of public regulatlon of mobllehome park
landlord-tenant relatlonshlps is discussed, o

Part V then examines,Hall and other cases whlch have cons1dered
the constitutionality of; regulatory. schemes . which give mobilehome.
owners the right to.sell their mobilehomes in their park spaces at regu-
lated rents. Finally, Part VI analyzes the constitutional theories sur-
rounding the debate over the constitutionality.of mobilehome park space
rent. regulatlons . ‘
II. The Growth of Mobllehome Ownershlp

and Mobilehome Parks*

A. The Emergence of Trailer Courts’

“Trailers’ were first introduced in the 19205, primarily as structures
for autocamping.” At ﬁrst they conqisted of _wood frame' structures

29. In New Jersey, cases are pendmg in the Jacksnn and Dover Townships. See
Mobile Vﬂlage Home Park v. Township of Jackson, No. L-2407-90PW (N.J. Super.
Ct. Law Div.); Rivkin v., Dover Township Rent Leveling Bd., No. L-6650-90 (N.J.
Super. Ct. Law Div.). A trial court invalidated-the vacancy. control in the Borough of
Highlands. ordinance on the basis that it constituted a taking. Highlander Ass'n v.
Borough of Highlands, No. L-59130-90 (N.J. Super. Ct. Law Div. June 7,.1991)
(Ordcr of Judgment). The decision was not appealed.

»30. :For history and discussion of mobilehome owiership sec EARL W. MORRIS &
MARGARET E. Woobs, HoUSING CRrisis AND RESPONSE: ‘THE PLACE OF MosILE HoMEs
IN AMERICAN LIFE (1971) MARGARET J. DRURY, MoBILE HoMES (THE' UNRECOG-
NIZED REVOLUTION IN AMERICAN HOUSING) (rev. ed. 1972); INSTITUTE FOR LocaL
SELF GOVERNMENT, WHY THE WHEELS: THE TMMOBILE HOME (1972); ARTHUR D.
BERNHARDT, 'BUILDING TomoRrow (1980); THoMAS E. NUTT-POWELL, ‘MANUFAC-
TURED HOMES (MAKING SENSE OF A HOUSING OPPORTUNITY) (1982) ALLAN D.WaL-
L1s, WHEEL EsTATE (1991). These works are the pnnc;p]e sources of the followmg
dlscussmn

31. WaLLis, supra note 30, at 31-39.
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covered with-c canivas.” Most of them were homemade 3. TyprcalIy, they
were a few hundred square feet'in size and could easﬂy be hitched-to
vehicles, and did‘not have toilets or showers.*: The emergence of a

*‘mobile’” form of housing stirilated widespread ciriosity, interest,
and'¢oncern durmg an era that reveréd the populanzanon of the automo-
bile. - ~ T

The spread of trarlers led to the’ development of thousands of trarler
camps ‘for travelers in the 1920s.* In the early 1920s, the camps were
constructed by mumcrpalmes for the purpose of encouraging tourism.*
However, when long-term occupants of.“‘tin can” trallers started to
occupy the camips, theé municipally’ operated camps’ weré closed or
lengths of stay were limited to.a few, weeks.” -

In the 1930s, the .use-of trailers as.a form of. permanent housing
became more widespread. 3 Traxlers with solid exterrors were produced
on’ a mass scale and “luxury camps were opened At a time of
economic depressron when mortgage and tax default rates. were astro-
nomical, trailers freed families-froin the “oppressron”‘ of - mortgages,
taxation, ernployers rmmobrhty, polmcrans and unsrghtly changes, in
neighboring land uses.® They offered a cheap and- mobile. form .of
housing when mobility as well as low cost were essential: ** [M}unicipal
or private camps [may provide] electric light,' water, and" sewage dis-
posal .-... at [a] reasonable charge- ... . They permit families to hve
without heavy outlay for land ownershrp or. rent g

32 1. at3539. T TR T

33. M. at 38.

34. In 1942, the Supreme Court of, Ohro noted that: “[T]he evrdence dlscloses that
the average traller is‘approximately 7 feet in  width and 17 feet i length. ... No trailer
is equipped with a toilet or shower.”” Rénkér v+ Villagé of Biooklyn,’ 40'N.E.2d 925,
927 (Ohio 1942). _

- 35. WALLIS supm note 30, at 39 ot o T

36. Id. KL L o : [

37. Id, at 38—41 Cne commentary provrdes the followmg account

" The evolution of the house trailer user may be tracéd through three stages. The first
was the era of the *'tin can tourist’*‘and ‘‘auto gypsy.*'-These éarliest:trailer users
were transient families, for the most part indigent or otherwise socially maladjusted,
who roamed about the country in dilapidated cars. Their trailers were makeshift
crate-lTike affairs, usually contrived of materials from junkyards. . . . For nearly a
decade the trailer was closely identified with this class of family transients. Naturally
real estate owners, hotel and cottage camp-proprietors, and others. dependent on the
tourist trade; as well as civic officials and- socral workers, looked askance upon these
moderngypsres S A SO

Carroll D. Clark & Cleo E. ercox Ihe House Traller Movement 22 Socror_ocy &
Soc. Res. 503, 505 (1938).
38. MORRIS & Woobs, supra note 30, at 8. |
39. WaLLls, supra note 30, at 42— 63
40. Id. at 58-59.
41. Philip H. Smith, After Cars Come Trailers, 156 Sc1. AM, 94, 96 (Feb. 1937).

r

LS L
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By 1936, about 300, 000 households were.using trailers for year-
round or vacatton ltvmg There were predictions. that a substantlal
portion of the populatton would be living in such, homes within a few
decades. PA commentary in Time magazine explamed the nature of the

uaa

No one knows who devised the automobtle trailer, but everyone who pamclpated
in the mass movement of.the American people onto the.highways in the early
- 1920°s remembers the occasional ones whxch careened past on the road. Lopsided,

" homemaide waoden boxes looking like outhotises on wheels, they" usually provoked
snarls or speers fromi motorists forced to cut around them.: As the autdmotive industry
progressed; trailers remained static. As late as 1932 they were rarities. Then, sud-
idenly public resistence broke down. All over the U.S. trailers, rolled onto the high-
ways .

The modem trailer is no longer an ugly‘wooden box.” Anywhere from 14 to 30
-feet long, it-is a streamlined' lozenge .of light- metal with:curtained: windows .

Inside, it is as compactly luxurious as the cabin of a small cruiser .
More important than their effect upon tourist cabins is the effect traﬂers mtght
have upon real estate and housmg Modern trailers-are cheaper, miore adaptable,

- -more comfortable than mahy. summer cottages. As permanent homes, they at present

have the advantage. of avoiding propertytaxes. .Trailermen therefore hold that it is

not very | far—fetched to believe that the i increasing populanty of trailers may delay

" the much-mooted housmg boom. . . . William Stout . . designed a super-trailer

 called the *“Stout Mobile Homme. "’ Made of metal, it is towed behind thé'automobile
to-wherever the owner .wishes to live, There he-unhooks-it; Jacks it onto cement
blocks unfolds it ltke an envelope mto a four-room bungalow

One source explained that ‘‘[h]aving discovered. the cheapest hvmg in
the U.S., many of these gasoline Bedouins settled down' at.congenial
oases; they unhitched the tow car, hiked up the trailer on blocks and
called it home. ****These trends were viewed negatively. and contmually
ran into stiff resistance. A

‘In-response, zoning and other types of regulatory restrtcttons on,
mobilehome living became w1despread -

[A] tax war is impending. Real estate interests, small, hotels, tounst camps, and
other businesses have in some localities launched a movement fo tax the trailer out
of existence, believing. that it represents a serious threat. to their welfare. Their
forces will be joined by many municipalities confronted. br troublesome problems of

) regulatton and reluctant-to provide essential services.’ -
i B

42, WALLIS supra note 30 at 68—70 T ' ‘

43. See, e.p., Lawrence.E. Saunders -Roll Your, Own Home, SATURDA‘L EVENING
Post, May 23, 1936 at 12; Smith, supra note 41. ' .

44, Nanon of Nonwds? TmME, June 15, 1936, at 53. .

45. 200,000 Trailers, FORTUNE, Match 1937, at 104—-14 repnnred in READER S
Digest, May 1937, at 99-101.

46. See infra discussion at notes 98-148.

47. Clark & Wilcox, supra note 37, at 513.°
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World War II labor force requirements for 1mmed1ate and temporary
lodging led to the w1despread creatlon of mobrlehome parks in defense
industry ‘areas and reversed the movement to curb the: employment of
trailers as'a mode' of meeting® year-round ‘hotsing néeds, Diring this
pétiod, ““the lise'of manufactured trailers for ‘Year-round hotsing shifted
from 10 percent of annual'production to 90 pércent.”"*® However, they
continuéd to be viewed as a form of temporary housmg w1th‘connnued
emphasis'on their mobility:**" - - ' "

- Also, trailer parks did not 'shed therr image ds a form of slum hous-
ing.”® *“The pubhc iage of the mobile home resident i the 1940’s and
1950’s was ofteri'oné of social’ undesirability, rootlessness -and lack of
commumty responsibility;”**' although - socrologrst s studles of mo—
bilehome owners did not conﬁrm these conclusmns

3 ' '

B. Froni “Trazler“hood to “Manufactured ’
Housmg S

The perrod from the 1950s throu gh 1990 has been marked bya combma-
tion of trends that has increased the demand, feasibility, and respectabil-
ity of mobilehome ownership, and- has transformed *‘mobile’’ home
ownership into ‘‘immobile‘ ‘home ownership. The average size of mo-
bilehomes has tripled.* Financing terms have been steadily improved.
The park owner industry has conducted campaigns to increase the qual-
ity of parks.> There has been increasing federal approval and advocacy
of mobilehomes as an affordable housing alternative.® National build-
ing and safety standards have been adoptcd thereby enabling standard-
ized production and addressmg safety concerns.* The outcome of these
trends has been that mobllehomes have' constltuted a substantial portron
of low-cost housing productxon notwrlhstandmg ‘Stiff institutional resis-
tence. This section summarizes these developments.

48. WaLLIs, supra note 30 at 87 :
49. These houses that “can be folded up and moved'elsewhere"’ overmght are
*‘proving particularly useful” in allevxanng the housing shortage near new war plants.
Mobile Housing Popular in War Indusrry Secrzons, Sc1. NEWSLE'ITER '.Tune 26 1943,
at 403.

50. “*“Much of the sngma that accompanied mobllehome resxdency was the - product
of the public’s‘image of the home sliim. The early unplanned parks and the ‘niom and
pop’ parks were indeed" eyesores, they oftefi contained-high densxtlcs and slumllke
conditions.”’ DRURY, supra note 30, at 111. :

51. M. at 15. _

452, Id. at16-17. - K

53. See infra text accompanying note 81

54. Drury, supra note 30, at 111-13.

- 55. See, e.g.; WALLIS, supra note 30, at 207-08

56. Id. at 212-15. o
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Starting in the 1950s, immobile. forms of trailer. homes were pro-
duced.” The ten-foot-wide “mobllehome ** which could only be moved.
by trucks was mtroduced It qurckly became the standard _product,
after manufacturers overcame state hrghway regulatrons that prohlblted‘
stupments of such wrde uruts * A few years later twelve-foot-wrdel
homes were manufactured Loan terms.were extended to five years'
and downpayment requirements were reduced to twenty-ﬁve percent
FHA insurance was authorized for mobllehome park construction®® and
purchases of mobilehomes. In the 1950s aud 1960s, mobtlehomes cost
about forty percent as much as ‘single- family dwellmgs Jbut thetr lower
cost was partially offset by less favorable financing terms

From 1955 to 1965 the average size of new mobrlehomes doubledJ
and their price decreased in terms of square footage and relative to
single-family dwellings." S n 1966, the average mobilehome size was
720 square feet and the average price was $5700 ($8. 00/sq ft.) com-
pared to a 1955 average size of 360 square feet and average price of
$4130($11.50 sq. ft.).% Also; the average loan tetm was extended from’
five years to seven to: eight years,%

e AVERAGE MOBILEHOME SIZES"’ ’

% Year MId. Sq. Ft.
. 1955, . 360 .
1966 720
; 1973 882 '
. 1980 1050

P,

" The unprovement of mobtlehomes was accompamed by, extensrve
industry efforts to improve the quality of mobtlehome parks Thls in-.
volved a transformatton from small unplanned parks with very small

57. Id. at 129-36. )
. 58, DRURY, supra note-30, at 93, ’

59, WALLIS supra note 30 at 129-36. For data on the dtstnbutron of new mo-
bilehome construction by width of unit, see DRURY, supra.note 30, at 95-97.

60. For datd on sizes of new units, see DRURY, supra note 30, at 96.

61. DruRY, supra note 30, at 94, .

62. In 1956 Congress authonzed the FHA t6 insure loans to f'mance up to sixty
percent of the value of a mobilehome park for new park construction.. Id. .

63. Hd. at 102-03. - .

64. Hd.

65. For average mobilehome price data for 1954 through 1970, see :d at 103
Table 24. )

66. Id. at 115.

67. DrURY, supra note 30,-at 102 {1955 and. 1966 data), NU'IT -POWELL, supra
note 30, at 53 (1973 and 1980 data).
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spaces to large;" darefully planned: parks with a° few thousand square

feet of land per mobilehome and'g ‘commiinity fac1lxt1es in¢luding such
amenities as club houses, swimming pools, and other sports facilities.®

In response to widespread concerns that’ mobil¢homes were unsafe
structures that were subject to substanual fire, flooding, hurricane, and
tornado risks, the mobilehome industry pushed for standardized safety
regulations. " In 1963, the Mobile Home Manufacturer’s Association
contracted with the American Natxonal Standards Institute to develop
construction standards, which beca:ne obligatory formembers of the As-
sociation,” By 1973, these standards were in effectin forty-five states:”

In 1974, Congress passed the Mobile Home Construction and Safety
Standards Act.” This, Act authonzed HUD to adopt standards which
preempt, local regulatlon and thereby prevent localities from having
diverse standards.™ Two years later, HUD implemented national per-
formance standards as an alternative to the design specifications in local
building codes, thereby « overcommg local code obstacles to mobllehome
production.” The new HUD code drastically reduced the incidence of
fire-related deaths in mobilehomes, pnncxpally by banmng the use of
alumirum wiring.®

The 1960s and 1970s were marked by a process of increased legitimii;
zation of mobilehome ownershxp and-increasing recognition of themras
a source of affordable housmg This process was accompanied by
increasing levels of regulatlon as mobilehomes were recognized as
permanent housing.”

While the adoption of national uniform building standards helped
delegitimize local zoning and building code echusions of mobilehomes,

4 CR— . . e +

68. *‘[NJew parks planned or under constriction in‘ 1977 had: an average size of

one hundred seventy-five spaces .., . up from an average size of all existing quality.

. parks-of-ninety-six’ in 1974, of ‘seventy-five ‘in 1970 and of only thlrty six in
1958 ¥” BERNHARDT, supra nuter30 at247.:, o L S

69. DRURY, supra note 30, at 111-14.. _

70: WaLLIS, supra note 30 at 212-15.° . U

71. 1d. at213 o : Y VR

72, M.

73. Housmg and Commumty Development “Act of 1974 TllleIV Pub. L No. 93-
383 88 Stat. 633 (1974) (codified as amended at 42 U.S. C §8 5301-5320 (1988)) :

- 74, See WaLLIS, supra note 30,.at 214.

75. Id. A spec1ﬁcanun code nught for example, reqmre that a wall has 2x4 studs
16"’ on center, while a performance code will simply require that the wall meet certain
strength standards, -

76. For discussion, see NUTT-POWELL, supra note: 30, at 20-25.

77. WALLIS, supra note 30, at 211-12, )

78. Id. at 212-15. o

M A
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TABLE 1: Total Production of Housing Units,
Includmg Moblle Homes in the United States, 1955-71 -

LR

e

Total Private and,, - ., « Mobile-Homes as
. Public’ Couventmnal o Toral Housing ~ Percentage of
Housing Starts’ 'Mobilé Homes  Production *~  Total Housing
Year Includmg Farm™ = Produced ' in United States Production
1955 - S 1,646,000 7 111,900 1,757,900 . 64
1956.- . 1,349,000 - . 124,330.-  1;473,330. - B84.
1957 ., o 1,224,000, ... . 119,300 . 1,343,300:;, - 8.9
1958 1,382,000 120,000 . 1,484,000 . 69
1959 ! 1,553,500 120,500 ' 1,674,000 7.2
1960 - -¢71,296,000 - © 103,700 ¢ 1:399,700- v - T4
1961 . . © 1,365,000, . - .90,200 .- 1,455200 .. 6.2
1962 1,492,400 118,000 . 1,610,000 . 13,
1963 1,640,000 - 150,840 1,790,840 “8.4
1964 “+ 1,590,700 -0 4191,320 ' 1,782,020 *10.7 -
1965 . . :.- 1,54%700 - 216470 . 1,759,170 .-.- . 12.3
1966 1,196, 200 .o 217,300 .. 1,413,500 ..., 154
1967 1,321,900 © © 240,360 1,562,260 J 154
1968 - - 01,545,500 ¢ 317,950 01,863 450' ! "_ “17.1
1969 - ;.- .. 1,499,600 412,700 7 1,912,300 -7 216
1970 ., ... 1,462,700 . 401,200 . 1,863,900 215 -,
1971 1,850,000 485,000 2,320,000 . 20.8
Seventeen- 24,957,200 - 3,523,070 28,465,270 . . 12.3
Year Total ' o D '

Note: The 1971 figurés are an estimate based on the housing starts and mobde home shxpmcms during the
first ninc months of the year. NIRRT

Sources: Construction Reports, Housing Stans Senes C-20, U.S. Departmeru ot‘ Commeme. Washmgton
D.C. and the Mobile Homes Manufacturers Association. -

LT “rt Lot

sh[p Theé prior refusal of convéntional housmg 1nst1tut10ns to acknowl-
edge mobilehomes’as’a form of housing led to a:lack of regulatlon
which, in turn, reduced their cost.”

C. Production Levels Soar in the 1960s and 1970s . J

In ‘the early 1960s,  mobilehome production, levels ‘averaged about
100,000 units per year, approxnnately seven-percent- of all housing
starts.” In the latter part of the decade, a period in which single family
sales plummeted, mobilehome production was in the range of 300,000
to 400 000 units per year, approxnnately twenty percent of all housmg
starts [ "f . [ R

There isno comprehenswedata on the percentage of mobllehomes that

PERTI

79. See DRURY, supra note 30, at 120—22 _ : .
80. See id. at 6. 1 i e
81. Id. ; vt
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were installed innew spacesin mobiléhiome parks: One source estimates
that ‘produétion of ‘mobilehorie park’ spaces' ranged from 100,000 to
200,000 between 1969 and 1973, biit then became: neghglble until the
late 1970s.” The produiction of new spaces’did not meét'the demaiid.™
By 1974, out of'a total of 3.9 million mobilehomé umts, there were 1.6
million mobileHomes in*24,500" mobilehome ‘parks.*-California and
Flonda each had a quarter of a: rmlhon mobilehomes in parks » '

D. Increasmg Federal Approval and Advocacy of <,‘-
Mobdehomes as an Affordable Housmg ) .
Alternative g g 3

IV R LY o fel s
The foregoing developments were accompamed by federal recogmtlon
of the role of mobilehomes as a vital source of affordable housing:.
President Nixon’s 1970 message on. national housing goals declared
that ‘‘for many moderate income American families, the mobile home
is the only kind of, housing they can reasonably afford.”’®
In 1982 the Pres1dent s Conumssron on Housmg commented that
Manufactured housmg isa slgmﬁcant source of affordable -housing for Amencan-
families, partlcularly ﬁrst—tnne home buyers the elderly, and low- and moderate-
income families. Manufactured homes accounted for almost 36 percent of all singlé-

- famnily homes sold in the United States in 1981 and for the vast maJonty of those
--sold for, under $50;000. .
Manufactured housmg has competed effectwely in a nattonal housing market
characterized by a vast ‘artay of Fedéral credit programs, institutional ﬁnancmg
facilities, and regulations thiat favor coniventional housing competitors . . - . Many
of the remaining impediments to a free choice of manufactured housing are the result
of Federal policies, whﬂe others are the result of actlons at the State or local levels

P W

E. The Inability of Mob:lehome Parks to Compete
in the Face of Soanng I_and Values

In the past decade mobllehome productlon has been in,, the range of,
200 000 to 300,000 umts per year Al Overall data on the creatlon of new
mobilehome park spaces is ‘not. avallable However, in urbamzed areas
with tight markets, soaring Jand values and lumtatlons on mobilehome
space densities, as compared to density levels for single-family dwell-
ings have made it impossible for parks-to compete with alternate uses.

" - . : v, .

P v i

82. BERNHARDT, supra note 30} at- 218' h A
83.. Drury, supra note 30, at 43,. “
.84. Project Mobrle Home Industry pl’O_]CCLIOﬂS as reponed m BERNHARDT supra

note 30, at 217 (Tab]e 100, ..., . SRS )
SSId,,.

" "86. WALLIS, supra note 30 at 207. L ey

87. THE REPORT OF THE Paes:osm* s Cor.muss:on ON HousinG 85—86 (1982)
88. ManNUFACTURED HousinGg INSTITUTE, Quick Facts (1990).”
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In the early 1970s,- when house prices averaged in the: range of
$30, 000 Jand values for srngle—famrly uses were in therangec of $10,000
per unit and approxlmated land ,values for mobrlehome spaces with a
potenual rent -of $100 per. month.* Under such circumstances, park
development was feasible. Today, in areas with tight housing markets,
with house.values in the range. of $150 000 to $300,000, land values
for single-family, dwellmgs may be in the range of $50,000 to $100,000
or more. Furthermore, allowable densities for other competing forms
of moderate cost housing-condominiums and apartments—are typrcally
double or triple the allowable densities for mobiléhome spaces thereby
making mobrlehome space development unattractive.

T
s

t

III" 'The Monopoly Relatronshlp Between T
. :»Mobilehome Park Ownersand:: - - -+ - - #» -
.~ :Mobilehome Owners . ' ‘ '

A central charactensuc of miobilehome space rentals is the monopoly
nature of the relauonshlp The Florida Supreme Court found a form
of ‘‘economic servitude’’: “‘If mobile home park owners are-allowed
unreguilated and uncontrolled power to évict mobile home ténants, a
form of economic servitude ensues rendering tenants subject to oppres-
sive treatment in their relations with park owners and the latters’ over-
riding economic advantage over tenants. "% This servitude is the prod-
uct of the prohrbrtlve costs of n moving mobilehomes and public policies
which severely restrlct the supply of mobrlehome sPaces

“Spatta[” Manopoly—ﬂze Prahzb:tzve Cost of.
Movmg Mobilehomes and "Quas:—Rent”

State and local legrslauon govermng mobllehome space rentals consis-
tently note the high costs of moVing mobiléhomes.” Movmg costs are
typlcally in the range of several thousand dollars. Tn"addition, there
are addmona] costs of settlng up the 1nfrastructure assocrated w1th the :

Ptaa <

Lo
R

89. The discussionin this paragraph is based on Lhe author’s conclus:ous based on -
his rescarch on California housing markets over the years.

90. Stewart v. Green, 300 So. 2d 889, 892 (Fla. 1974).

91. For éxample, the California code states that: o

The Legislature finds and dectares that, because of the }ugh cost of movmg mo-

bilechomes, the potential for'damage resultmg therefrom, the requiremnieiits relatmg

to the installation of mobilehomes, and the cost of landscapmg or lot! preparanon,"
it is necessary that the owners of mobilehomes . . . be provided with the unique

protectlon from actual or construcuve evrctlon o H

CaL. Clv:r. CoDE § 798 55(a) (Wcst 1982).

“rlhle
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placement of a'mobilehomie in its new space which-are typlcally 1n thc-
range of $10,000 for a double-wide.* ’

Asaresult of the impracticality of moving mobilehomes, park owners
may obtam ‘‘quasi-rent’ - in'addition to * ‘competitive’’ rents. One econ-
omist’s analysis of the mobiletioie park landlord-tenant relatlonsmp
describes this. phenomenen

- x ; A

Ifa coach owner is confmntcd ‘with arent mcrease., , he’ may dcclde to move his coach
'to a pad where the rents ‘are lower. Assuming both pads’dre of equal quality, an
: opnmlzmg individual chooses the least costly-solution. Consequently,. | the coach-
owntr will move ‘only if the present value of thé expectcd difference in the rent
" exceeds thé costs of transpomng the codch and preparing and landscaping the new
site.-. ... The fact that it is quite costly-for a tenant to move after having Jocated
in the park gives landlords.the opportunity.to seek larger rent increases than they
otherwise would be able to obtain. Thus, the park owner carns a quasi-rent.”

Other things being equal, a mobilehome owner is better off | paymg an
additional $100 to $150 per month in space rcnt to stay 1n place rather
than moving.* CR

The immovability of mobilehomes and resultant total lack' of mo-
bilehome owners® bargaining power has béén-used as a basis for ruling
that their “‘absence of choice’’ meets *‘the class action requirement of

92 A report by the Cahforma Departmem of Housmg and Commumty Develop—

ment includes the followmg table of representatwe costs for 1988 for doublew:de
mobilehomes: .

Unit wholesale price $26,000
Transportation-to site - 500
Set-up'including attachments, -~ - ' .
o ‘piers; cafpet laying * " 2,150
- 107°X 40’.awning ~ © - 1,150

Skirting (masonite to- *
match painted hardboard) 1,175

A Carport' [onecar]  ° SL200 0 v
Plywood Deck 8’ x 20’ 4o o
*Rear and front steps o400 o T o
*:Air ‘conditioning . *1,500 L

Wholesale cost to dealer. -+ .35,115. - . &

Typical dealer add-on charge ~ 12,290
(adrhin. prof it of 35%) ; . .
.Dealer’s price 10 buyer 47,405 . R

" Price per squarg foof: $32.92 .. |

] ‘
W1

CALIFORNIA DEPARTMENT OF HOUSING' AND CoMMUNITY DEVELOPMENT Manu-
FACTURED HOUSING FOR FAM]uEs INNOVATIVE LAND Uss. AND DESIGN 8 (Jan 1990)
(footnotes omitted).” .

93. Hirsch & Hirsch, supra note 8; at 120-21. ' o
94. This calculation is based dn the range of incieased i mortgage payments assocr-
ated with $10,000 to $15,000 in moving and set-up costs. :
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procedural unconscionability.”’® The .Florida Supreme Court com-
mented: . _
. 'Where a rent increase by a-park owner is a unilateral act, imposed across the board
on ail tenants and imposed after the initial rental agrecment has been entered into,
.-park resxdents have little choice but to accept the increase. They must accept it or,
“'in many cases, sell their homes or'undertake the considerable expense and burden’
of uprooting and moving. The ‘*absence of meaningful choice’" for these residents,
who find the rent increased after their mobile homes have become affixed to the
. land servels to meet the class actmn reqmrement of procedural unconscmnablllty

Subsequently, a Florida appellate court commented that *“[blecause of
the difficulties inherent in movmg the homie from one settled location
to another it is hard to imagine a situation where the park owner. and
the tenants are i an equal bargaining position on' rent increasés. i

B. Pubhcly Created Monopoly on Permmed
Locatzons of Mabtlehomes
1. PUBLICLY CREATED MONOPOLY
,CONDITIONS™ .
In addition. to beneﬁtmg from: the high costs of movmg mobllehomes,
park,owners benefit from stringent restrictions on competition. From-
the time of their introduction, the use of mobilehomes and the develop-
ment of mobilehome parks have been severely curtailed by local land-
use controls and bulldlng codes The followmg types of exclusmns have
been common ,
(@ conﬁnement of mobllehomes to mobilehome parks »

. ! - : +

95. Lanca Homeowners Inc. v. Lantana Cascade of Palm Beach, Ltd., 541 So.
2d 1121, 1124 (Fla.), cert. denied, 493 U.S. 964 (1989). However, unconscxonablllty
theories have been rarely used in cases involving apartment rentals This conclusion
is based on the author’s interviews wnh tenant attorneys. .

96. Id.

97. Belcher v. Kier, 558 So. 2d 1039 1042 (Fla Dist. Ct App ), review denied,
570 So. 2d 1305 (Fla. 1990) (citation omitted). . .,

98. For general discussion of the creation of monopoly condmons through zoning,
see Bruce W. Hamilton, Zoning and the Exercise of Monopoly Power, 5 J. Urs. ECoN.
116 (1978); William A. Fischel, Zoning and the Exerase of Monopoly Power: A
Reevaluation, 8 J. Urs. Econ. 283 (1980). .

For discussion of potential construction of antitrust law to forbid legal monopolies
from pricing above competitive levels, see LAWRENCE A. SULLIVAN, HANDBOGK OF
THE LAw OF ANTITRUST 116-18 (1977). Sulhvan indicates that httle in the case law
or literature deals with this issue. Id. at 116. He concludes that such an approach would
be counter to the thrust of antitrust policy which has been to forbid pricing below
profitable Ievels in order to exclude competition. Jd. at 118. Profit maximizing tends
toencourageentxy Id. at 117. Also, suchanapproach would be practically impossibleto
implement. **[I]t would be difficult to determine objectively what would be a reasonable
non-monopoly price for the purpose of forbidding monopoly pricing.”’ Id. at 117.

99. Atonetime, such restrictions were even supported by the Mobile Home Manu-
facturer’s Association. WALL]S .supra note 30, at 179. , $ s
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) excluswns of mobllehome parks from all locations w1thm a _|ur1s-

" diction ‘or frorii alldesitable locatlons oo T

(c) exclusions from residential districts, " =

(d) maximum stay perlods‘for mobtlehome occupants (e g thu'ty to

© ninety’ days), and - :
“(e) minimum size requ1rements for mobllehomes _

The followmg comment appeared in a dlssentmg opinion from.an
Iowa appellate court dec181on,upholc11ng a restriction:of mobilehomes
to mobilehome parks: ™ o

It is undoubtedly an easy matter. for the nation’s-elite to decide for the less affluent

- that they simply should not live.in mobile homes ... ... The elite see no,appreciable
difference between the traﬂer house of yesteryear and the prefabneated homes of
today which are; of ¢ COUrSE, necessanly mobile until they arrive at their destmanon '

Although times have changed; and “moblle homes” canno longer be equated w1th
trailer houses, the elite do not change.'” : : :

For the past-few decades, leglslatlve declarations, court opinions,
and public and privatestudies have cons1stently noted the’ w1despread
exclusions of mobllehomes and, mobllehome - parks, the lack of vacant
spaces, and. the existence of monopoly conditions. It is generally ac-
cepted that vacant spaces are virtually nonexnstent m parks in-urban
areas with tight housing markets,'® '

.In Massachusetts, as- of. 1970 twenty—elght out of 351 commumttes
allowed parks under their zoning code, thirty-six allowed parks under
special permits, and tlnrty-one permitted mobilehome parks by virtue
of the fact that theré was no zoning code. 1% Out of twenty—seven commu—
nities in the Boston area, only two a]lowed parks, '™

‘In New Jersey, ‘56 of 1972; 0.1% of all residentially. zoned land in
sixteen urban counties was zoned for mobilehomes; however, seveaty

]

100 *[Dliscriminatory zoning frequently relegates parks to nonresidential areas

. Haphazard placement leads to parks_in poor surroundings, which- reinforces
anu-moblle home zoning attitudes, which'in tuim force riew parks to be lgcated in
undesireable areas—and the circle begms angw’ " BERNHARDT, supra niote 30, at 245.

101. See City of Lewiston v. Knieriem, No. 13792 (Idaho May 12, 1983) (Blstltne .
J., dissenting) (opinion after preliminary hearing).

'102. Rita L. Berry, Restrictive Zoning of Mobile Homes: The Mobile Honie Is Still
More ‘‘Mobile’’ Than ‘‘Home'’ Under the' Law, 21" Ipafio’ L. REv. 141, 157 (1985)
(quoting City of Lewiston v. Knieriem, No. 13792 slipop. at 12 (Idaho May 12, 1983)
(Bistline, J., dissenting) (opinion after preliminary hearing)).

103. Vacancy surveys are not performed on any kind of systematic basis.

104. Lyle F. Nyberg, The Community and the Park Ovwner Versus the Mobu'e Home
Park Resident, 52 Boston U. L. Rev. 810, 812.n.22 (1972) (citing ‘BUREAU 'oF
PLANNING PROGRAMS, MASSACHUSETTS DEPARTMENT OF COMMUNITY AFFAIRS, STa-
TUS OF ZONING REGULA'I‘IONS RELAT]VF. TO MOBILE HOMEs IN MASSACHUSF.'ITS A
SUMMAR; REPORT 12-26 (1970)). e . . U

105 I B LAY i - 1.
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percent of that land was in one county.'® In twelve of the- -counties, no
land was zoned for mobile hornes and in two countles less than fifty
acres were zoned for mobile homes

A report of the, Connectrcut General Assembly commented

A basic problem with mobile home living in Connecticut involves the landlord-tenant
relationship in mobile home parks. Because most communities prohibit mobile
homes or restrict them to a small number of estabhshed patks, there is a scarcity
of land available upon whichi to place a' mobilé home. The immediate effect of this
_situation is to place owners of existing mobile* home parks in an economically
dominant position . . . .'® T

~In 1984, the Connecticut Department .of Consumer Protection esti-
mated that there were only twenty-five to fifty vacant spaces in 230
parks in the state and that most of these spaces, had been reserved. 109

The Maryland Court of Appeals described the- monopoly nature of
mobile home space rentals and the the resulting consequences:

- Despite the rising populanty of relativély low cost mobile homes, many communities
. have enacted zoning regnlatlons which exclude them entirely ot severely limit the
" areas where they may be placed frequently restricting them to mobile home parks.
Thas, the mobile home owiler is compelled to rent space from the park owners who,
- because of the limited availability of space and the high cost of relocation, are able
to dictate unfavorable rental terms and conditions. As a result, mobile home owners
" often have been forced to buy “mobile homes from the park owner in order to obtam .
a site, to pay excessive cntrance fees, to buy specxfied commodities’from specrﬁ
. dealers; to pay the park owner a commission on the sale of the mobile home, or,
Jipon sale, to remove it and pay an exit fee.'® . .

i

One natronally prominent real estate newsletter explatned that
“[wlith today’s parks having virtually no vacancies and. tenants w1th
limited options you geta base cash ﬂow that is‘as predictable as the first'
of thie month.”'""’

The preamble to Wisconsin leglslatron states that:

.-
i

106. STATE OF NEw JERSEY, LEGISLATIVE STUDY CommIsSION, REPORT AND REC-,
OMMENDATIONS OF THE MoBILE HoMe Stupy Commission 36, (Oct 1980) (citing
NEW JERSEY DEPARTMENT OF COMMUNITY AFFAIRS, LaND Use REGULATION: THE
RF.SIDEN';IAL "LaND SuepLy 10A (Table 17) (1972)). ’

107. I

108. OFFICE OF LEGISLATIVE, RF.SEARCH Momua HomMmEe PARKS m CONNECTICUT
4 (1973). .

109. Shortage of Mobile Home.r Creares ‘Crunch, Tre DAY, Dec 31, 1984, at 6
{New London, Conn.).

110. Cider Barrel Mobile Home Coiurt v. Eader 414 A.2d 1246, 1248 (Md. 1980)
(footnote omitted).

111, Mobile Home Parks: A Profitable ‘Niche Jor Parmersh:ps, 11 REAL ESTATE
OUTLOOK, Fall 1988, at 1; see also Bailéy H. Kuklin, Housing and Technology: The
Mobile Home E:rpenence "44 Tenw. L. Rev, 765, 807 (1977) (discussing high rates
of profitability in mobilehome park investments).
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- Zoning restrictions imposed by local units of:governnient on:the development and
, use of land for the parking.of mobile homes-have resulted in a severe shortage of.
. renta] sites avaﬂable to the public, sermusly restricting competition in the sale of

mobilé’ homes and rental of residential s1tes for the loeatlon of such’ homes e
EUON G i, o b T g

Recent Cahforma studies. note the vu'tual absence of vacancies and/
or the extensive nature of zoning restrictions:" A study by the City. of
Los. Angeles. notes that “‘no; land [is] zoned for mobﬂehome park
use.””'™ A study of Ventura County revealed that there were only about
twelve vacant spaces. out, of , approxxmqtely A1, 000 spaces in the
county.'' A study of mobilehome parks in Alameda.County indicated
that there, was not one single vacant.space in the parks that were sur-
veyed."s

When Hall v, Ctty of s Sama Barbara was handed down only a tmy
fraction of the vacant land that was available for re51dent1al development
was zoned for mobilehome parks. """ On this small amount of land,
park densities wére. limited to Seven ‘mobilehores per acre,'”® while

112. Wis. Apmin. Copg §'Ag..125.01 (1974).
113. However, Hirsch connects the lack of devélopment of new parks in Callfomla
to inadequate profitability. Hirsch & Hirsch, supra note 8, at 417. This author does
not know of any published evidence to support this conclusion.’ As in the case of
apartment rent controls, newly constructed units (mobilehome spaces). are.exempt
from rent regulations, CAL. CiviL CobEg § 798.45 (West Supp. 1991). Furthermore,
inadequate development of parks has plaguéd mobile horiie production:for decades. See
La;vrence ‘A. Mayer, Mobile Homes Move Into the Breach, ForTunEg, Mar. 1970, at
126, 145
114. Vacant pads weéré found to be vmually non- exnstent-—-only two out of 1,226
appeared in the sample. .. . Mobilehome dealers interviewed agree that the shortage
of spaces is acute n the Clty of Los _Angeles and i in the metropolitan area. They,
indicate that few ‘Southérn’ California’ dealers stock new coaches because so-few
spaces are available. The dealers observed that some peaple who can afford it buy
small lots of their own for their mobilehomes, but it is difficult because of the high
cost of land in the Los Angeles basin,

Crry ofF Los ANGELES, COMMUNITY DEVELOPMENT DEPARTMENT, RENT STABILIZA-
TION DIVISION, RENTAL HOUSING STUDY {MOBILEHOME PARKS UNDER RENT STABILI-
ZATION) 57 (1985) “New mobile home parks would only be permitted under use
permits obtainable after individual scrutiny by the City of the site and the potential
placmg of a variety of development and-usage conditions ‘ on, the grantmg of the use
permit.”” Id. (Of course, such permits are discretionary.) -

115.° SANCHEZ- TALARICO ASSOCIATION; ALTERNATIVE LOCATION AND REPLACE-
MENT HOUSING OPPORTUNITIES FOR OXNARD Mosu.n Hom-: Lonc;e (Sept 1988 » pre-
pared for the Housing Department City of Oxnard).' * °

116. KenNETH K. BAAR; MOBILEHOME OWNERSHIP IN’ FREMONT 13- 14 (Aug.
1991). Twenty-three-out of the twenty-six parks in'the county that had fifty or-more
spaces respnnded to the survey. Id. at-13. They contained 4786°spaces. Id. ‘A survey
of parks in Santa Clara County, whlch had 3730 spaces, y:elded the same result——a totaI
absence of vacancies. Id. at'14."

117. This information-is based on the author s revigw -of housing elemems and
interviews wnth planmng staff and developers in Santa Barbara County in the fall of
19%0. 5

118. See SANTA BARBARA, CAL., County Cona, § 35— 241.5.~
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apartment and condominium. densities of twelve units per acre were
standardly permitted-on the-same land."* Minimum patks sizes of ten
acres were standard. ' Discretionary use permit requirémients subjected
all park proposals fo public hearings. ! Water moratoriums prevented
any development in substantial portions of the county 12 As a pract1cal
mattér, the supply of park spaces was frozen.'?

In 1990, a federal district court in California commented that ‘[t]he
mobile home market is an example of a monopoly, which-is a market
failure, rathér than a market; and is a prime candidate for government
regulatton.”u" However, ‘on appeal thie circuit court of appeals- de-
clared that thi¢ housing market Was a'“norial market”’ which could
increase in response to rising prices, without any acknowledgement of
public regulation of the supply through zomng and ‘other reg lations.
It explained that: ° SR 2

In fact, the Callfomla housmg market is notan example of “market faxlure“ at all;

it reflects the'operation 'of normal-market forces. .. . If the price of housmg inLos:
Angeles is high, this is simply the free market’s mechamsm for ensunng efficient
allocation of existing housing resources and creating incentives for an mcrease in
the supply of housing which, eventually, will drive down the price.™® "

¢
i

2. THE CONSTITUTIONALITY OF . .

'MOBILEHOME EXCLUSIONS - ° ‘ N
The' path of Jud1c1a1 responses to exclusmns of mobilehomes and mo-
bilehomme parks has been the subject of extensive literature.'® These
exclusions have commeonly been based on rationale related to health and
safety, aesthetic concerns, and preservation of property values, which
have been Justlﬁed by negattve conclusxons about mobllehome life.

119. See id. §§ 35-222.7, 35-241.5. . G N
120. See supra note 117 e s -
121, d . . e
122. Id.

123, Author’s mtervxews w1th developers and planners in the County of Santa Bar—
bara, California (Fall 1990). ., .

124. Azul Pacifico, Inc: v. City of,Los Angeles 740F Supp 7‘72 781 (C.D. Cal.
1990), aff'd, 1991 WL 224528 (9th, Cir. 1991,

125, Azul Pacifico, Inc. v. City of Los Angeles, No, 90-55853 1991 WL 224528
at *5 (9th.Cir. Nov. 1,.1991) (petition for rehearing pending).

126. See, e.g., BARNET HopEs & G. GALE ROBERSON, THE LAw OF Momuz HomMes
(3d ed. 1974); Howard J. Barewin, Rescuing Manufhctured Housing From the Perils
of Municipal Zoning Laws, 37J. Uss. & ConT, L. 189 (1990); Richard W- Bartke & -
HildaR. Gage, Mobile Homes: Zoning and Taxation, 55 CoRNELLL. REv. 491 (1970);
Kathleen. M. Flynn, Impediments 1o the Increased Use of Manufactured Housing, 60
U. Der. J. URB. L., 485 (1983); Byron D.-Van Iden, Zoning Restrictions.Applied to
Mob:leHomes 20 CLEVE ST. L. REV. 196 (1971); Robert L. Schwartz, Note, Mobrle
Homes?—Public and Private Controls, 29 WaYNE-L..Rev. 177 (1982) '

O
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Also, mobilehomés have beéti widely opposed on the basis that they, do
not carry their share of the property tax burden.’”’

From the onset of mobileliome ownersh1p and throughout the follow-
ing decades, courts have commonly concluded that the foregomg types
of rationale provided a constitutional basis for exclusronary ordinanices.
In 1939, the Michigan Supreme Court concluded that a municipal exclu-
sion of trailer parks had -2 rational basis and' wis, therefore, constitu-
tional.'® The city’s justification was that trallcr parks led to a host of
social and moral dangers O .

[L]1v1ng conditions for chlldren m trarlers are not conducwe to therr best mterests
“‘that they have no privacy or opportumty to visit and play in a home with other
children, and to' meet.the nceds of their leisure hours in a'nofmal way; that, as a
general rule, such children are obliged to be outside their home most of the time,
and that such a life militates against parental supervision of the child; that a social
: problem is created by crowded quarters, when:children are required t0'live with
adults-in such close’ proxrmlty, and that under these circumstances they-acquire a
- precocious knowledge of sex matters which should normally come'to them later and
more naturally. Itis' further Objected that the common use:of toilets and: bathing
facilities by members of the same sex ‘'of different ages creates undesrrable srruauons
with potennal danger to the morals’of the young.
[1]t is contrary to the best interest of the municipality to have large groups of
- people continually shifting from one p]ace ++t0 another, living in homes for which
they pay noreal estate taxes'.... while the traller serves a useful functzon for outings
‘and-vacation pericds, ‘it is not a proper permanent home e

N

In this case, the ordinance’s pl‘Ohlblthl‘l of parkmg of trarlers for
more than a mnety-day penod was apphed to an existing trarler camp
whrch was occupied by permanent resrdents who could not afford alter-
natrve accormnodattons or by persons who hved in traﬂers for health
reasons As the court noted:” e

. At presenl 400 people lwe at plamuffs camp in trarlers equrpped wnh orl bummg.
Teaters, beds, tables, benchs, stoves, and refrigerators. Many have become trailer,
dwellers becanse of health considerations and on the advice of physicians; others
have lost their homes during the depression by mortgage foreclosure; and others do
so because they can live in comfort on small and diminished incomes which would

_ not permit them to live in equal respectability in houses or apartments. . . . Living

v

127. See. e.g, dlSCUSSIOIl. of the ““The Fair Share Controversy in BERNHARDT,
supra note 30, at 367-70. -’ ‘

128. See Cady v. City of Dctrort 286 N.W. 805 (Mich. 1939).

129 See id. at 806. Thése rationale were reminiscent .of the rationale of the first’
quarter of this century that were used to justify the exclusion of apartments evenif they
were properly constructed. See Kenneth K: Baar, The Nadfional Movement to Half the
Spread of Multifamily Housing, 58 J. Am. PLAN Ass'N 39 (Wmter 1992)

130. Cady, 286 N.W. at 807 )

131. Id. at 806. L S ' v
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conditions . . . are supenor to those in so—called sub-standard prem1ses m whrch
“thousands of éitizens in' Detrort live .. .."? T

v

In the following decades, exclusrons of mobxlehome parks from resr—
dentially zoned areas or all areas in a city, were commonly, upheld.'®
In. 1962 the New Jersey Supreme Court upheld municipal .bans on,
mobllehome parks.'* At that time, two-thirds of al} New Jersey munici-,
palities had such ordinances."* Limitations restricting mobrlehomes to
mobilehome parks were also consistently upheld. *

In some cases, however courts avoided constitutional i 1ssues by hold-
ing that mobilehomes were permanent structures and therefore did not
fall within municipal bans on *‘mobile’” homes.”” Often the legality,of
mobilehomes turned on *“semantic games” over whether moblIehomes
are’ bu11d1ngs or vehlcles :

The semantrc game of skﬂl as apphed to moblle homes put more or less permanently
on resndennal lots, takes various guises. In certain cases, municipalities have arsued
that such mobrle homes are. *‘buildings’” or “‘single-family dwellings™ within the
meaning of the ordinance, and because they do;not meet al the requirements as to
side yards, size; or any other feature, the moblle homes are iliegal. In those cases
the owners just as strenuously have claimed that their structures are not buildings
but vehicles, -and therefore outside the, . purview of the ordinance..In other cases the
roles are reversed the mumcnpal authorities arguing that the structures are vehicles,
trailers or what have you, and thereforg, illegal under the zoning provisions,, the
owners replymg with equal vigor that the structures are buildings fully, complying
with the zoning and building codes involved. 138

r '

‘Some courts have held that ordmances which limited mobrlehomes
to mobllehome parks did not apply to mobﬂehomes once they became
permanently srted ot held that such limitations were unconstrtutlonal 139

As state courts bécame more critical of exclusionary zoning pohcres
in the 1960s and 1970s, some started to strike down mobilehome restric-
tions, often reéasoning that they are mdlstmgmshable from conventional
homes. ’ 3 o

LV s P T -

132, Hd.
51)33 See BARNET HoDES, ZONING oF MOBILE HOMES AND MOBILE HOME PARKS

189-281.

g é34 Vickers v. Township Comnuttee of Gloucester Township, 181 A.2d 129 (N 1.

1962) .

135. Alfred A. ng, The Mob:le Home, 25 URrB. LAND I (July-Aug 1966). .
136. See cases cited in Robert F. Stubbs, Note, The Necessity for Specific State

Legislation 1o Deal with the Mob:le Home Park, [andlard-Tenam Relationship, 9 Ga.

L. REv..212, 215 n.11 (1974).. .. .
137. Bartke &, Gage,,supra note 126, at 504-07 L
138. Id. at 500-01. ) . N Ve
139. See Schwartz, supra note 126, at 187 ' :
140. See, e.g., Knibbe v. City of Warrerl 109 N.W. 2d 766 (Mlch 1961) '
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" 1n'1981; the Michigani Suprerne ‘Couirt véruled prior holdings and
struck down an exclusion of mobiléhomes from single-family* dis--
tricts."' The court held that the public concerns -about mobilehomes
could be addressed in a_ llé;ss"fé'strigtiverinanﬁei', such as by design
re,:St.i-igtionSr'l?z' ) . lw -. . “')' o - . ,--,:-“ . ,

In 1983, the New Jersey Supreme Court overruled a twenty-one-
year-old precedent that upheld mobilehome exclusions and held that
cities must permit mobilehomes unless they had-alternative medns of
providing affordable housing:'#.It.found that the health, safety, and
aesthetic grounds for its earlier decision were no longer applicable
due to changed circumstances.'* But in other states, the courts have
continued to uphold limitations of mobilehomes to mobiléhome’
parks.' ol Faw e W <

Judicial reform:has beeén supplemented by state’ legislative efforts
requiring that localitiés perriit mobilehomes and friobilchomie parks. ™
Some statés have’ prohiibited ‘exclisions of mobilehomes from. single-’
family lots:" However; thie cost of single-family 16ts may be prohibitive
for the'class of households that wotild seék to benefit from the affordabil-
ity of mébilehome ownership, - e e 0

* In-any cdse}! communities'that aré intent'on preiie:iting;thc develop-
ment of mobilehiome parks can use a host of indiréct strategies to accom-
plish such a result. A report by the California -Dep'artmen_t-of Housing’

L

141. Robinson Township v. Knoll, 302 N.W.2d 146 (Mich. 1981). . .

"142. - Subsequently, one state appellate court upheld a 720 square foot minimum and
a minimum width of fourteen feet for homes not located in mobilehome parks. Bunker
Hill Township v. Goodnoe, 337 N.W.2d 27 (Mich. Ct. App. 1983),

In another case, a state appellate court struck down a 1000 square foot minimum and
minimum width of twenty-two feet on the basis that it was a per se exclusion of
single-wide mobilehomes. Tyrone Township v: Crouch; 341 N.W.2d 218 (Mich: Ct.
App. 1983}, SR e s T e

1[-,43. Southern Butlington Courity NAACP v. Township of Mt. ‘Laurel, 456 A.2d
390,-450 (N.J. 1983). Similar decisions in other jurisdictions include In re Shore, 528
A.2d 1045 (Pa. Commw. Ct. 1987) and cases cited therein. | v

144. Southern Burlingion County NAACP, 456 A.2d at 450-51. )

145. E.g., City of Lewiston v. Knieriem, 685 P.2d 821 (Idaho 1984) (mobilehome
park 'subdivisions permissible in half of the areas that were zoned for single-family
dwellings); City of Brookside Village v. Comeail, 633 S:-W.2d 790 (Tex.), cert denied,
459-U18: 1087 (1982): .« : iU ' !

146. In 1986, the Pennsylvania Supreme Couirt struck down an_ordinance which
prohibited single-wide mobilehomes. See Geigér v.'Zoning Hearing Bd., 507 A.2d 361
(Pa. 1986). _ _

147. See Berry, supra note 102, at 162 nn.173-76: See; e/g.,"CaL. Gov't CoDE,
§65852.3 (1983); IND. ConE ANN. § 36-7-4-1106 (Michie’1981); MINN. STAT. ANN.
§ 462.357 (Supp. 1984);" V1. STAT: ANN. tit. 24, §°4406(4)(A) (Supp.-1984); see
aiso Gerald L. Hobrechf; Comment, California Goveriiment Code Section’ 65852.3:
Legislature Prohibits Exclusion of Mobile Homes on Single-Fanily Lots, 16 U.C. Davis'
L. Rev. 167 (1982). R A ' v
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and Community Development described the panopoly of land use tools

that are commonly used to exclude parks. . .
As for mobilehome parks; the: surveys indicate that localities have many ways to
discourage park development without violating the law: set allowable densities,too .
low (six/acre or less); set minimum acreage too h:gh require developer—prowded
sewerage to otherwise feasible sntes require conditional use permits or PUD—type

‘amenities.”® oo o . B

IV. Monopolistic Practices and the Evolution-

of Public. Regulation of Mobiléhome Park . .

* Landlord-Tenant Relatmnshlp“‘9 : L

A. Landlord Tenant Regulatzons ' W
The Imbalances of power in the park owner—mobﬂehomc OWner rela—

......

illegal by the courts on antitrust gl_"ounds or were otherwise outiawed. fsi
(Under tying arrangements park owners were compelled to purchase.
their mobilehomes from mobilehome owners, sometimes at.even higher .
prices than those set by mobilehome dealers.'™) Other practices in-
cluded the imposition of arbitrary rules,'™ requirements that particular
services be purchased from the park owner,' and the use of evictions
in order to curb protests." 15 :

As mobilehome park occupancy became mcreasmgly w1despread
demand for regulation of landlord-tenant relationships emerged. ' Ini-
tial targets were tying arrangements, entrance and exit fees, and security

: L . o

;

148. CALIFORN]A DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT, IN-
CENTIVES FOR FAMILY MoBILEHOME PaRKks 21 (June 1986).

149. For a summary of the provisions of each state, sce SHELDON & SIMPSON, supra
note 8. This publication includes a summary table of the types of provmlons in effect
in éach state.

150. See,e.g., Tyrannyin Mobrle—HomeLmd CONSUMER REp., July 1973, at440

151. See Classen v. Weller, 145 Cal. App. 3d 27 (1983); Ware V. Traller Mart,
Inc. , 623 F.2d 1150 (6th Cir. 1980); Suburban Mobile Homes, Inc. v. Amfac Commu-
mtles Inc., 97 Cal. App. 3d 932 (1979); People v. Mobile Magic Sales, Inc., 96 Cal.
App. 3¢ 1 (1979), Sherman v. Mertz Enters., 42 Cal. App. 3d 769 (1974) Jom:cra
v. California Mobilehome Dealers, 12 Cal. App 3d 204 (1970).

152, ConsTANCE B., GIBSON, POLICY ALTBRNATIVES ¥or MosiLE HoMES 20—21
(1972).

153, See, e.g., Kuklin, supra note 111, at 785-88. )

'154. See, e.g., Stubbs, supra note 136, at 220-21..

“'155. In Lavoie.v. Bigwood, 457 F.2d 7 (1st Cir. 1972),. the court of appea]s ruled
that an-eviction constituted state,action in the.context of zoning restncucms that gave
a park-owner a monopoly on mobilehome spaces. . .

156. Stubbs, supra note 136, at 225-33. . o
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of temire issnes:'*’” In 1969 and the followmg few years, Cahforma
passed a series of measures including a réquirément of ‘Just cause”
for eviction of tenants;'® and provisions ‘allowing a tenant to sell a
mobilehome in place, with parkowner rights’ of dlsapproval limited to’
specified grounds.'” Florida’ limitéd the grounds for ev1ctlons'6° and
prohibited exit fees.'s' S S
~Between 1972 and 1974, ten states adopted legxslatlon governing’
miobilehoine ‘$pace rentals. € Four- of those states either restricted or
bannéd entrance fees.'® Also; four states guaranteed mobilehome own-
ers the rlght to seII thelr homes in place w1thout havmg to pay acommis-
sion.' - :
Since the 19705 mobilehome’ regulatlons have become more wide-
spread As of 1990 states had the followmg types of regulatlons

i STATE REGULATION OF MOBILEHOME SPACE RENTALS""

Type of regulation No. of states N

Tie-ins prohibited 13 . ..

One year lease term ~ - ' 13 o -

: ;  -Automatic renewal., . 7 .
' Entrance Fee Prohibited 17
‘ . Good cause evmuon ' * 28
A BT Y Coe

B Rent Cantrols : : - i

> SRR

As, prevnously 1nd1cated mobllehorne space rent’ controls have been a
central issue in California.and Florida. -In. 1977, Florida authorized:
tenants; to petition to the state Tenant-Landlord -Commission for réview
of.any rent.increase in excess of the percentage increase reflected.in the,

Consumer Price Index.'® That law was struck.down by the, staté. su-,

157. Id

158. Mobilehome Residency Law, CaL. CiviL Cope §§ 798. 55-798 86 (West
1982). Under the current code, grounds for ev:cnon are litnited to rhe reasons specnﬁed
in'CaL. CrviL Copk § 789. 56 ‘ .

159. k.- §§ 798:70-798.81.

160. Fra. StaT. ANN. § 83.759(1) (West Supp 1982)

161. FLA. STAT. JANN. § 723.041(e)(2) (West '1990). ' B

162. Robert R. Stubbs, Note, The Necessity of Specific State Legislation to Deal
with the Mobile Home Park Landlord-Teriant - Reiauonshw, 9 GA L. REV 212 226
(1974).

163. See Robert S. nghtower, Note, Mobile: Home' Park’ Pracnces The Legal
Relationship Betwéen Mobile Home Park Oviriers qnd Tepants Wha Own Mob:le Hames,
3 FLA. ST. U. L.'REV, 103, 113 .53 (1975). T )

"164: Hightower, supra note 163, at 117n.79. ' * - o N !

"165. SHELDON & SIMPSON, supra note'8, at 30." ' ‘

166 'Departmerit-of Bilsiness. Regulanon v. Natioral Manufactured Hous. Fed'n,
370 So. 2d 1132 (Fla. 1979) (cmng FLA STAT ANN ch 83. 770— 794 (1977) (re-’
pealed)).
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preme court on the grounds that its criteria were unconstitutionally
vague.. 7 1n 1984, Flonda adopted anuncoascronabrllty standard specif-
ically for mobrlehome space rentals. . 1% That standard was replaced by
an “unreasonable” standard in 1990 '69 e . .
Mumcrpal mobilehome space rent control ordinances became wrde—,
spread in California in the early 1980s, shortly after the spread of
apartment rent controls.'” Presently, approximately seventy California
cities have some form of mobilehome rent controls."” In the initial years
after their introduction, these ordmances were: subject to. a string.of
legal challenges, which ultimately. turned out to be unsuccessful, ™
Most of the ordinances permit annual across-the-board rent increases
which are tied to a portion of the increase in the Consumer Price Index.
Addltmnal increases are permltted to cover capltal improvements and
operatmg expense mcreases whlch are not covered by across-the-board
increases.

C. Regulations of Park t’losings

The other major concern of mobllehome owners that has stimulated
widespread response in recent years has been’ park closings, pursuant
to conversions of land to more proﬂtable uses. As land values have
soared, economic incentives to convert to alternate uses have intensi-
fied. In response to this trend, several states and localities have adopted
regulations of mobilehome:park closings. Twenty-states have adopted
notice periods-for changes in use; and nine states require relocation
benefits:'” The constitutionality of ordinances that strictly regulate park:
closings- has been brought into-question.'™ Some states have granted-
mobilehome park tenants first rights of refusal to-purchase parks.'” -

167. Id. at 1133. ’
168. 1984 Fra. Laws ch. 84-80. ) Che
169. See supra text accompanying note 15.

170.” See Kenneth K. Baar, Rent Control: An Issue Marked by Heared Poimcs.
Complex Choices, and a Canrradrcrory Legal History, LX WESTERN Crry 3 (June
1984).

171. Interviews with mobrlehome owner attorneys (Summer 1991) o
172, See, e.g., Gregory v. City of San Juan Capistrano, 191 Cal, Rptr. 47 (Cal Ct.
App. 1983); Palos Verdes Shores Mobile Estates, Ltd. v. City of Los Angeles, 190_
Cal. Rptr. 866 (Cal. Ct. App. 1983). .

173. See SHELDON & SIMPSON,; supra note 8, at 30. .

174, In 1990, a.California Court of Appeal. struck down 2 mumcnpa.l conversion
regulation in Rooke v. City of Scotts Valley, No. H0O04794 (6th Dist. C.A. 1990)
(unpublished) (request to certify for publicationdenied, No. $016991, 1990 Cal. LEXIS
4460 (Cal. 8.C. June 13, 1990)). A companion case was also brought in federal court,
bgt8 that court abstained. Rooke v. City of Scoits Valley,. 664 F Supp 1342 (N.D. Cal
1988). s

175. E.g., FLA STAT ANN § 723. 071 (West 1990)

r
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D OverallTrends Mo e e

Overall the mobilehome space rental mdustry isa heav:ly regulated
field, more heavily regulated than apartment rentals:"’® The concerns
over rent increases and park closmgs that have emerged in the past
decade aré llkely to becomc moreé w1despread In many urban areas
w1th tlght housmg mafrkets there is no'land available, for adetlonal
mobllehome parks and the supply of mobllehome park spaces is becom—
mg frozien or even dcchmng s
V Jlldl(:lal Treatment of Phys:cal Takmg -
““Claims in Mobilétiome Space Rent Control

The introduction .of mobileliome space renticontrols triggered:a new
round in the legal battle over competing claims to economic and possess-
ory interests .in-mobilehome: park spaces. Constitutional - challenges.
based-on permanent physical occupation theories followed the failure:
of a host of other types of challenges.'” A possessory taking argument
was first raised in Oceanside Mobilehome Park Owners’ Association v.
City of Oceaiside;'” but was not central.to the challenge-in that case.

The park:owners argued:that ‘‘where rents,are:reduced more than
required for the purposes!of the:police power, an artificially reduced:
rent ceiling results, which constitutes a valuable interest to'the existing
tenant which inay be sold to the buyer of a mobilehome.’*'” This result
was characterized as an-uncompensated taking which ‘‘transfers the
monopolistic advantage over residents from the park owner to the sell-
ing tenant . . . to the detriment of the park owner, a share of whose
unregulated profit is now shifted to the selling tenant.>*'

The Court of Appeals rejected the parkowners’ underlying premise

176. SeeLawrence Berger, The New Residential Tenancy Law: Are Landiords Pub-
lic Utilities?, 60 Nes. L. Rev. 707 (1981).

177. E.g., Gregory v. City of San Juan Capistrano, 191.Cat. Rptr 47 (Cal. Ct.,
App. 1983) (preempuon theory rejected); Palos Verdes Shores Mobile Estates,. Ltd.
v. City, of Los Angeles," 190 Ca] Rptr.- 866 (Cal Ct App 1983) (vagueness and
precmption theories rejected). '

178.°204 Cal. Rptr 239 (Cal: Ct. App. 1984). In May 1984, a similar taking claim
was also'raised in Roman’y. City of Morgan Hill, No. 54335: (Cal Siper. CL.). See
Casella'v. City of Morgan 'Hill, 280 Cal Rptr. 876, 878—79 (1951) (dxscussmg the
disposition of the Roman case). The trial court rejected the claim in that case inresponse
to a motion for summary judgment. Id. at 877. However, the order was never put into
writing and the case was abandoned. /d. . |

179. Oceanside,-204 Cal: Rptr. at 252 o

180. M. :
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that an artificially reduced rent would result. Instead, it concluded that,
the ordlnance would permrt a Just and reasonable rate of return. s

o o

Al Hall V. Crty of Santa Barbara : e

Two years after the decrsron in Ocean.ﬂde, the posse:ssor_v,rt takmg argu—
ment was ralsed in federal courtin a challenge to a Santa Barbara
ordinance,'™ that was typlcal of Cahforma mobrlehome 'Tent ordr—
naricés. It authorized aninual across- the—board mcreases equal to three—
quarters of the increase in the Consumer Price Index.'™ Additional
increases of ten percent were permitted upon changes in mobrlehome_
ownershlp '% Also, park owners could seek i mcreases under the ordr-
nance’s fair return standard.'® B

The ordinance included provisions restricting the grounds for termi-
nating:a rental to specified just causes, which paralleled those:set forth
in the state code, rather than augmenting them.'® The one ground for
eviction other than.a default by the tenant was for'a change. in the use
of the park.”™ In effect, the ordinance provided mobilehome owners
with the right to sell their. mob1lehomes in place at a rent controlled
rent. .. . - ;

Hall alleged that the ordmance effectuated a taking.of her. property
‘*by giving tenants the right to a perpetual lease at a below-market rental
rate.”’™ The tr1a1 court dismissed the complarnt for failure to state a
cause- of action,”” - : L

- Onappeal, inan opmlon authored by J udge Alex Kozmslq the c1rcu1t~
court of appeals concluded. that a per:se taking claim had been pre-:

el prey eomt A

“181. Id. at 253.° ; S

182. See Hall v. Clty of Santa Barbara 833 F. 2d 1270 (9th Cir. 1986).

183. SanTA Bamrsara, CaL. ORDINANCE ch. 26.08 (Aug. 14, 1984).

184. Hall, 833 F.2d at 1273 n.3 (citing SANTA BARBARA, CAL ORDINANCE §
26.08.040C (Aug. 14, 1984)). '

185. Id.

186. Sid at 1283 (citing SANTA BARBARA, CaL. ORDINANCE §26.08.020C, D (Aug
14, 1984)).

187. See id. at 1273 n2 (cmng SANTA BARBARA CAL. ORDINANCE § 26.08. 040A
(Aug. 14, 1984)). In its discussion of evictions restrictions, the court never acknowl-
edged the existence of the state regulations or, of the fact that ‘the. mobilehome owners
would hiive been’ subject to the same eviction protecnons even if rione were included
in the local ordinance. ,Compare the above-cited Santa Barbara Code provisions with
California Civil Code §.789.55. |

188. Hd. (cmng SANTA BARBARA CaL. ORDINANCE § 26.08. 040A (1984)).

189. Id. af 1273-74.

190. No written opinion was prepared. For dlscussmn of the trial coun s dismissal,
see the Court of Appeals” decision, id. at 1274,

i 2 I 1
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sented.'”' This conclusion rested upcfi the court’s finding that the exis-
tence of the combination of the rent control and the right of assignability”
resulted in a permanent ‘‘physical occupanon 27192 In the words of the
court, the permancm ‘physical occupation*” consisted of “‘the right to
occupy the property in perpctulty whiile paying'only a fraction of what
it is worth in-rent ."1"; . '[An] interest that is transférable, has afi
established market anda niarket value.’”" The ¢éurt’s acceptance of
the allegation that the ordinance would résilt in “‘reduced’’ rents (which
had been rejected in Oceanside) was central to its analysis, becaise the
“‘reduced. rents?’ created the value that was tansferred. N
The concept of a per se physical taking was contrasted witha * regula—
tory takmg “claim in which dxmumtlcn in vilue must be shown:' In
reachmg its conclusion that & per se taking claim had been presented,
the court:largely. relied on the Supreme Court’s ruling in Loretto v.
Teleprompter-Manhattan CATV Corp.' that **a permanent physical
occupation is a govérnment action of stcha unique character that it is
a taking without regard to other factors that a court rmght ordmarlly

1

P

191. See id. at 1276. The court also reversed the dismissal of the rational basis
challenge to the ordinance. See id. at 1280-81. It concluded that if the park owner’s
allegations were substantiated there.would be ‘significant doubt’” as to whether the
ordinance’s purpose of alleviating a "cntlcal shortage of low and moderate income
housing™ would’ be achieved. Id. Instead, *‘it would seem that the Santa Barbara
ordinance would do little more than give a windfall to current mobile park tenants at
the expense of current mobile park owners.’ Id. at 1281. ;

The court further comimeénted that ““the’ rancnahty of rent control vel non may have‘
tobe reassessed inlight of this growing body of thought on the subject.”” Id. Specifically;
it noted that there was growing consensus that rent control exacerbates the problems
it is intended to ameliorate and cited a survey which found that ninety-eight percent of
U.S: ecoriomists agreed that rent control reduces the quantity and quality of housing.
Id.

In effect, the court revived the ‘“Lochner’ standard of review of social legislation
that was desxgncd to protect mobilehome owners by ensuring that their investments in
mobxlehomcs were not eliminated by evictions or excessive rent increases. The opin-
ion’s trajectory was directly contrary tg the Supreme Court's direction that +‘empirical”
debates . . . overthe wisdom. . . of soclceccnomlc legistation . .. . are not tobe carried
out in the federal courts,” Hawaii Housing Aaith., v. Midkiff, 467U $.229,243 (1984}..
The Court undertook a review ‘of the w1sdom of the lcglslanon under the Euise of
reviewing. its rationality.

In the subsequent challenges to mobilehome } rent controls which have pnmanly been
Hall-based claims, ‘courts have: consnstcntly dismissed claims that mobile home spacc'
rént controls, mcludmg vacancy. controls, do not have a rational basis. See, e.g., Azul.
Pacifico, Inc. ¥. City of Los Angeles, 740F. “Supp. 772, 780 (C.D. Cal. 1990); Casclla
v, City of Morgan Hill, 280 Cal. Rptr. 876, 884-85 (1991), Sierra Lake Reserve v.
City of Rocklin, 938 F.2d 951, 958 (9th Cir. 1991). o

192. Hall, 833 F.2d at 1276. N ’

193. Hd. L s

194. Id. at 1275. . o

195. 458 U.S. 419 (1982).
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186 THE UrRBAN LAWYER, ; VoL. 24, No.1  WINTER 1992-

examine . .., .[including] whether the action . . . has only minimal
economic. 1mpact on the owner.””' ..,

. .The court further explamed that the ordmance s creation of a transfer—
able possessory interest which had a “market value’’ distinguished
the- mobilehome rent control scheme from conventlonal apartment rent
controls, which had been consistently upheld by the courts." The apart-
ment rent-controls did not grant occupancy rights which, were transfer-

able.'”® In contrast, under;the mobilehome regulations ‘‘tenants were

reaping-a monetary windfall.”””)

In none of the cited cases has the landlord claimed that the tenant’s right to possess
the property at reduced rental rates was transferable to others, that it had a market
value, that it was in fact traded on the open market and that tenants were reaping
a monetary windfall by selling thlS nght to others 'Hns is not a mmor dlfference,
it is crucial’, : ‘

That tenants normally cannot sell their rights in rent controlled property prowdes
.important safeguards for landlords. ... . [Under conventional rent controls] [w]hen
the prermses become vacant, the landlord is able to reassert 2 measure of control
over the property. .

[Als the Santa Barbara ordinance is-alleged to opérate, landlords are left with the
right to collect reduced rents while tenants have practically all other rights in the
property they occupy. As we read the Supreme Court’s pronouncements, this over-
steps the boundaries of mere regulatxon and shades into permanent occupation of the
property for whlch compensation is due .

The court went on to note that under mobilehome space rent controls
a mobilehome park owner'can never realize a host of rights that are
available to landiords of rent controlled apartments as their units become
vacant. The court stated that; under apartment rent controls, the land-
lord:

‘ may‘ ehoose to aceupy it himself; or to allow a friend or relative to stay there; or '
to keep it vacant; or make improvements in the hope of raising the rent to the extent

. R S

i ‘ . '

196 Hall 833 F.2d at 1275-76(citing Loretto v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419, 433-35 (1982)). In Penn Central Transp. Co. v. City of New
York, 438 U.S. 103 (1978) in the course of an opinion addressing historic preservation
restrictions which were not considered to be'a physical taking, the Supreme Court had
commented that “‘[a] ‘taking’ may be more readily found when the interference with
property can be charactenzed as a physical invasion by ‘government, . . . than when
interference’ arises from some public program adjusting the ‘benefits and burdens of
economic life to promote the common good *Id. at 124 (cnatxons omitted) (emphasrs ‘
added).

197. See id. at 1276.

198. See id. at 1278-80.

199. Id. at 1278 (emphasis added).

200. K. at 1278-80.

3
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allowed by’liw; OF to-fent it to a néw tenant, presumably niaking thie’ seléction-on
+the basis of:factors that-will:maximize his total'téturn from'the property.? .- .

In essence, the landlord was left only ‘with 'the Tight to collect the
“‘reduced’ rent, without any “‘ineaningful say as to .who will livé onf
the property,-now, or. in the future.”’” . .-, ST

In contrast, to the holdmgs in earher mobxlehome cases,203 the Hall
court held that the park owner’s nght to ev1cl: for the. purpose .of con-,
verting | ‘the park to other uses did not obviate the taking claim.? 24 This.
conclusmn was, based on the eonclusmn in Loretto that a phys:cal takmg
clalm could not be defeated merely by offermg a. landlord the. option.
of avmdmg a permanent occupatxon by a third party by ceasing to rent—
*? ‘a landlord’s ability to rent his.property may, not be condltloned on
hlS forfettmg the right to compensatlon fora physwal occupatlon ’ _"‘20,5,

Hall crted a dxssentmg opinion, from a recent Supreme. Court case,,
Fresh Pond Shoppmg Crr., Inc.,v. Callahan * 10 support its conclusmn
that a takmg claim, had been presented In that dissenting opinion,,
Justice Rehnqurst concluded-that a, permanent physical invasion: had:
been effectuated by a Cambridge rent control law which prohlblted
an’apartment owner. from demolishjng a buildirig and convertingthe
property to: other uses.”” The argument. that"a dissent would not be
guiding was countered wrth the reasomng thatthe cued case was * ‘dlstln-

TSI ALY N 1 M i i e oA

4201, 0d. at 1279.0F 355 i . LR T S

202. Hd. at276: :. STy Footum

203. Cider Barrel Moblle I-Iome Courtv Eader! 414 A.2d. 1246 I1252 (Md 1980);-
Commonwealth v: Gustafsson, 346 N.E.2d-706-(Mass. 1976); Palm’ Beach Mobile:
Homes, Inc. v. Strong, 300 So.2d 88} (Fla. 1974). The Fiorida Supretme Court com~
mented that without the right to go out of the mobile home park business such acts would-
have left the court with“*serious doubts about its constitutionality fsince] perpetual occu-
pancy rights on another’s property. cannot = be granted by law . ." Palm Beach
300 So..2d at 887<88.... i -

-204., See Hall, 833 F 2d at- 1278 n: 18 s !

205 Id. at 1278: (quoting Léretto' v. Teleprompter Manhattan CATV Corp 458
U.S.i419, 439 n:17 (1982)). The court notéd that it was. skeptlcal ‘that the right to go
out of the mobilehome biisiness was. *‘realistically available™ due to the obstacles posed:
by state'and local-laws, - including a six-month notice provision and-a requirement that
the park owner obtain a permit to convert the park to another use and submit a relocation.
plan subject to approval by the c1ty s Commumty DeveIopment Department Id: at 1278
n.l OO R Y T TRV Tl

Such provisions, whxch grant a: great deal of. dlscrenon are common in local Ol'dl-
nances.: Park:closings options are: “reahstlcally avatlable” and: have occurred in some’
cities, butinot.others. . foni T 3 o ) c i

206. 464 U.S. 875 (1983) (Rehnqulst J dlssentm ) aroaned

207. Hall, 833 F.2d at 1283, (citing Eresh Pond. Shoppmg Crr., Inc v. Callahan
464 U.S. 875 (1983) (Rehnquist; J., dlssentmg))

208 Fresh Pond, 464US ;at 876—77“ - : o e

HoLe 3 t-,l! .
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guishable from this case in material ways we presume were the basis
for the'majority’sdecision. We do not interpret the Fresh Pond dismissal
as repudiating everything said by Justice Rehnquist in his dissent.”*”
B.: Was Adequate Compensation Paid? ~ .~ . . L

In order to find a cause of action, the court also had to find 'S‘ﬁfﬁéiféﬁig
grounds-for a ¢laim that just compensation had not beén provided’ since
thie Conistitution does not prohibit ll takings, but tather prohibits takings’
without “‘just compensation.**® It fouind that the‘Grdinance provision’
allowing a fair return on investment did niot meet the just compensation’
réquirement; noting that rents had not been considéted as compensation
in Lbretf_o.m' . s Pyower .'_ . e e B gy .. =

' More- significantly, the court'decided that the beénefit to the tenant
from the rent controls; rather thai the loss to'the park owner die to the
regulation, -was ‘the‘measuré of the taking:*"* I held that ““the [trial]
court: must asceftaini thé value'of the interest allégedly transferred to'
edch tenant afid the valiie of what thé‘{plaintiffs'received], if anything,’
ift“addition to normal rental payments,””?® '* ' o v A e

. R
Yo

B S g, t 27

s

*-209: "Hall, 833 F.2d at:1276 n. 14 (emphasis added). In essence, the court developéd*
a new theoretical basis .for transforming:the reasoning of a. dissenting opinion into
authority—the theory that the decision of the majority could not be seen as repudiating
all-of the reasoning of‘the dissent. -+ |7 77 ot etor e Rl

210. “*Nor shall private property be taken for public use, without just compensa-
tion.”” U.S. Const. amend. V.
2i1. Hall, 833 F.2d at 1281.  _ B .
212." Hall, 833 F.2d at 1281. In a subsequent federal coust trial in which challenge
to the Los Angeles ordinance was under consideration, the trial court explained: ““The
Hall court, breaking from the traditional “loss” measure of damages for takirig cases,
requires this Court-to look to. the'windfall gain of the tenants caused by the [Rent
Stabilization Ordinance] and.award that amount to compensate [the plaintiff]."? -Azul
Pacifico, Inc..v. City of Los Angeles, 740 F. Supp. 772,.778 (C.D. Cal. 1990).-..
_Subsequently, the circuit court of appeals expanded the scope of the trial court’s
conclusions regarding liability. See Azul Pacifico,. Inc. v: City of Los Angeles, No.
90-55853, 1991 WL 224528 (9th Cir. Nov. 1, 1991) (petition for rehearing pending).
The trial court had limited liability to instances-involving sales which had occurred
within the year prior:to the institution.of thé action. Seedzul Pacifico, 740 F. Supp.
at 779. The court of appeals extended liability to cover the incféases in value of all the'
mobilehomes in the park. See Azul Pacifico, No. 90-55853, 1991.WL 224528 ;at *11.
213. Hall,-833 F.2d at 1281. Hall’s taking equation has posed new practical issues
for trial courts, requiring a detérmination of what portion of.the value of mobilehomes
in‘rent controlled parks-is attributable to.rent control (the value fo-the tenants of **thé:
possessory interest in the land . . . transferred to each of their tenants.”’). Id. .
Such analysis has been- highly problematic dueto a lack of .comparability beiween
rent controlled.and noncontrolled ‘parks:’ Often all parks within-an area.are: subject-
to rent controls, forcing experts to develop nonrent controlled *‘comparables!® from
locations which are not comparable, ... . . VR I
An econometric analysis that was pubtished in U C.L.A. Law.Review estimated that
the increased value due to rent control was $8800 for mobilehome sales octitrring from
1984 through 1986. Hirsch & Hirsch, supra not¢ 8, at 440-44. : - .~
This conclusion was based on the fact mobilehome sales prices were thirty-two
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‘ The usé of the benefit to the tenarit as thie measuré of required compen-
sation was critical to the outcome of the court’s analysis. If the measure
of required compensation was limited to the'loss incurred by the park
owners due to the assignability; an argument could have been made that
no ¢compensable taking of property had octurred since the rental income
was the same whether or'not ‘the tenants-could assign their interest
and, therefore, there was-no transfer of value. In Pinewood Estates v.
Barnegat Township' Leveling Bd.,** which adopted the reasoning of
Hall, the court acknowledged this difference and- commented that:

- We realize that ‘it Gould be argued that the- appellants are not pre_;udlced by ‘the

Barnegat Ordinance since under a straight rent control'plan in which they select their

.own tenants and a tenant when moving must.remove his mobile home, their incomes

mlght be no more than they are now. But such an argument would miss the point

as this is a physical invasion case in whlch Lhe actual economxc 1mpact on appellants

is ‘accorded’little weight 25:- - - -

C. Petitions for Reheanng En Barnc'and Certiorari

. Denied T .
A-petition for~ an en banc hearing-to r'evieW"thefdecision of ‘the three-
judge panel in Hall was denied.*® The three dissenters from the denial
criticized thé court for restmg a taking conclusiort tpon the notion that
an ‘*economic regulanon can *shade’ irito a physical invasion.”"?"” They
noted that Loretto had spemfica]ly dxstmgulshed ‘‘physical i 1nva51ons

.

., - . . . -~ . G g . s “ .o
i ' 1 - el [ ] L 2
e

percent higher in rent controlled jurisdictions. Id. at 443. The analysis used median
rent to consider the role of location independent of the rent controls. Jd. at 441.
However, house price differentials may have been_a -more-reliable measure of the
differences in locational value. Id. at 434-35 n.118:

On remand in the Hall case, the trial court found that the damages were $30,000 per
mobilehome space. Hall v. City of Santa Barbara, No. CV-84-9506-LEW (C D. Ca.
1989) (Findings of Fact and Conclusions of Law at 14, July 18, 1989),

In a subsequent.case mvolvmg the Los Angeles ordmance, which. was before the
same trial court judge, it was determined that the damages were $20,000 for.edch
mobilehome that had been sold. Azul Pacifico v. City of Los Angeles, 740 F. Supp.
772 (C.D. Cal. 1990). The court ruled,that damages were limited to onc year by the
state statute of limitations and, therefore, were limited to premjums from sales of
n;iobllehomes that took place, wnhm the one year period prior.to the filing of the lawsuit.
Id. at 779

A California Court’ 6f Appeals questmned the conceptual underpmrungs of. such:
analysis. It commented that *‘the increase in the sales prices of mobile homes resultmg
from fent ontrol may s1mply reflect the amﬁcaally low price caused by excessive rents
charged prior to its enactment. ** Casella V. Clty of Morgan Hill, 280 Cal. Rptr 876
882 (1991). ... W el

214. 898 F.2d 347 (3d Cir. 1990) [P

215. Id. at 353 n,10.. : £

216." Hall, 833 F.2d at 1282.

217. H:at 1283 (Schroeder, J., dissenting) (citing Loretto v. TeleprompterManhat—
tan CATV Corp., 458 U.S. 419, 441 (1982)).
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from regulations of landlord-tenant relfationships:. ‘“This Court has con-
sistently affirmed that States have broad, power. to regulate . . . the.
landlord-tenant relationship in particular without paying compensation
for all economic injuries that such.regulation entails.”"*'® .

The dissenters criticized the panel for accepting the argument that
the Supreme Court “‘refused to-consider.in Fresh Pond’™®" and for
acting as a-**.‘superlegislature’ second-guessing the wholly economic
regulations of state and local governments.’**?° Finally they delivered
a warning that the decision would aunthorize wholesale attacks upon rent
control and bemoaned the money and court time that would be cxpendcd
in litigation over its effects.?' .. . -

Subsequently, a petition for certiorari to the U. S. Supremc Court was
demed 22 Appellant’s request for Supreme Court review stood in aweak
position in light of the fact that the case was still in the pleading stage

D. Hall’s Irresolvable Theoretical Construct. .. . - CL R

While the court of appeal remanded Hall for a determination of' factual
claims, in fact jts conclusions of law left a theoretical construct that could
not be resolved through a fact-finding process. In the Hall opinion, its
legal -analysis was conducted within. the framework of plaintiff’s. factual
allegations that mobilehome owners had been granted permanent possess-
ory, interests in ‘‘reduced’’ rents and had been.provided with a ‘‘wind-
fall.””? These allegations countered the legislative Justifications for mo-
bilehome rent and evictions controls which were based on the need to

218. 4. at 1283 84 (Schroeder, J d:ssentmg) (cntatlons ommed) P
219. Id. at 1283 (Schroeder, J. dlssentmg) et
220. Id. at 1284 (Schroeder, J., dxssentmg)

221. See id.-at 1284 (Schroeder, J., dissenting). _

222. City of Santa Barbara v. Hall: 485 U.S. 940 (1988). "

<223, ‘Hagman s classic work, Windfalls for Wipeouts defines a “wmdfall" as “*any
incréase m the value of real estate—other’ ‘than that caused by the owner—or by general
inflation.”” DoNALD G. HAGMAN & DzaN T.-MISCZYNSKI, WINDFALI.S FOR WIPE-

oUTS: LAND VALUE CAPTURE & COMPENSATION 15 (1978)

* The- plaintiff in Hail alleged that mobilehome owners were able to sell their mo-
bilehomes at prices far above industry **blue-book’" values. Hall, 833 F.2d at 1274,
However, the Blue Book is not a reliable indicator of mobilehome values i ina partlcular
localility. I a subsequent case, a federal court used the ™

Blue Book tiot to determine the valué of the mobilehomes sold'in plamtlff‘s park -but
as'a measuring stick to determine the dmount of the alleged sales premiom caused by
the [rentstabilization ordinance]. For example ifamobilehome in plaintiff's park sells”
for $10,000 over the . . . Blue Book price, and a [comparable] mobilehome . . .'ina
comparable, but non-rent controlled park sells for $5,000 over the - . Blue Book
price, this is evidence of a premium of $5,000 caused by the rent control ordmance

Azul Pacifico, Inc. v.. City of Los Angeles 740 F. Supp 772 779-n.2 (C.D. Cal
1990).
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régulate irents in light of the’ ténants Jack of ‘bargaining power and the
practical Unmoblhty of mobtlehomes 24 Such allegations were Iargely in
the nature of socro-economrc and legal conclus10ns about the nnpact of the
The court concluded ’ that' these alleganons requrred a resolutlon of
“factnbound“ 1ssues'2""5 But, a ‘resolution of the guestion of whether the
ordinance resulted i in “‘reduced”’ rents dependéd on how ““reduced’” rents
were defiried; Fathér than on fact issues. (E. g., were they defined as Tents
below levels that coiild'be obtained in the absence of rént control; or fents
below “‘balanced’ market levels, or rents’below fair ‘return levels?)
While the court used the concept of ¢ reduced” rents to ﬁnd a basrs for
a takings claim, it never defined that concept ® The court noted that
“‘mobile homes are'mobile only in the sense that they are not permanently
anchored to a foundation.””” ] However, it did not give any acknowledg—
ment or welght to the potentlally monopohsnc features of the relattonshlp
and thie obvious ¢ consequences of the total unmoblhty of mobﬂehomes the
fact that their values could be effecnvely appropriated by ‘park owners via
unlimited rent mcreases Furthermore, the court did not make any note
of tenants’ substannal mvestment m mobﬂehomes (and accompanying
xrnprovements) Rev1ewmg vu‘tually the same fadtual allegations, the Cali-
fornia Court of Appeals had declared that: “Rent control attempts to
restore free market conditions by limiting rent increases to that level which
would occur under.general market conditions—a competitive housing mar-
ket as opposed. to 2 monopolistic or gligopolistic one.’"?
1. TREASURED STRANDS

The Hall court also concluded that there were allegations to the effect
that Santa Barbara s eviction regulations transgressed what Loretto con-
sidered as *‘one of the most treasured strands in an‘owner’s bundle of
property rights”’—*[t]he power to exclude. *"*# The potentially treas-
ured strands mch]ded the right of.a. park owner to, “occupy [a Space]
himself; o to auf’}".’, afriend or relative to stay there; or to keep it Vacant,

it s

[
‘i -

IR T L \ T ' TS o

224 See, e.g., FREMGNT,; CAL., MUNICIPAL Cons §3-13101 (1987) OCF.ANSIDF.
CaL. MUN]C]PAL Copk § 16.B. 1 (1982)

225° Hall, 833 F.2d at 1282: o o ‘
- 226.. At one point, the court stated that the tnal court must detenmne ““thie value of
whidt the Halls:received . . .- in addition'to normal réntal payments ™ 1d. at 1281

227. Id, at 1273.

228. Oceanside Mobilehoriie Park Owners Ass’n v. City of Oceanside, 204 Cal
Rptr 239, 251-(Cal. Ct. ‘App. 1984).  -°

229. Hail 833 F.2d at 1277 (citing Kaiser Aetna 444 U.S. 164, 179-80 (1979)),
see also Loretto v. Teleprompter Manhattan CATV Corp 458 U S. 419 435-36
(1982)).
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.-Or to Tent it to a. new tenant’ +230

apphcants N

In the context of mobrlehorne park ownershrp, 1t stretches the i imagi-.
nat1on ? to conclude that, the rrghts of owner occupancy and selection
of tenants on the basis of personal fnendshlp are *‘treasured strands ”
These rrghts are .associated with the ownershrp of small. residential
properties.”” As a pracncal matter, the power to exclude may be seen
as almost solely. an ‘‘economic’’ right that may; be used to.increase,
profits through increased rents or conversion to a more p_roﬁtable use.zzj‘.‘;
2. LIFE AFTER HALL: .CONSIDERATION OF

 THE HALL TAKING DOCTRINE BY, GTHER C

COUR'I‘S ] o
As the followmg chart demonstrates, smce the Hall decrslon, state
appellate courts have consrstently rejected its legal conclusrons on the
bagis that they. are not persuasrve In most instances, federal courts have
erther criticized Hall’s conclusrons or have dlsrmssed challenges which
are based on its theones on procedural grounds

.0 to “‘select attracnve _pleasant,

C i

FEDERAL COURT AND STATE APPELLATE o
COURT OPINIONS”’ IN RESPONSE TO HALL BASED
TAKING CLAIMS

Lo i

CasefDecision ':Date‘ Court o Ruhng A

Eamiello (8/88) Comn. S: Ct. * *  "Hall *not-persua's'ive'-_
Pinewood (3/90) U.S.C.A. (N:J)) © followed' Hall

Pt

230 Id. at 1279. ' ‘ Tt e o e
© 231.Hd. at 1279 n.23. W LTI
232. The plaintiff’s park had seventy;one mobilehome 2 spaces. See id. at 1276. Parks‘
typically have one hundred or moré spaces. DRURY, stpra note 30, at16.
+-233. A NewJersey appellate court ruled that an owner of a three<unit building had
the right to evict for. owner-occupancy..See Sabato v. Sabato,,342.A.2d 886 (N.J,,
Super. Ct. Law Div. 1975). However, it indicated that it probably would have taken
adifferent view if a larger building had been involved. It distinguished between **build-
ings or structures ordinarily utilized for owner occupancy as opposed tolarge apanment
houses or garden apartment complexes clearly representmg ‘Investment type’ proper-
ties.” Id. at 897. ¢ .
New York City rent regulations permit eviction for occupancy by a landlord or
the. landlord‘s immediate family. without a showing of, !/ immediate and. compelling
necessity”” only in buildings containing not more than twelve units. N.Y. UNCONSOL.
Laws § 2104.5 (McKmney 1991). . &
1234, Insituations in which increases are permitted upon vacancies, the nght to select
tenants may be valtable to'the extent that park owner can select tenants who are likely
to remain a shorter period of time and thereby increase the number of vacancy.increases.
See Hall, 833 F.2d at 1279 n.23. A ,
235. Case citations are included in the followmg drscussron
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Azul Pacifico (4/90) -
PR R .

- US.D.C. (8. 'Cal.)
N FIR S D P

* bound by Hall but
* Criticized reasomng

Yee -(10/90) ' . Cal.-Ct. App. " Hall not persuasive
e “* (4th Dist.)" .
Tubach (12/90) ., Cal..Ct. App. " 'Hall nét persuasive
(unpubhshed) i - -(4th‘_Dist-.) Lo
Peppard (1/91) - - "Cal: Ct- App. * Hall ‘not persuasive
(depuBIishéd)’”' “(2d Dist.) oo Y
Palomar (2/91) Cal. Ct. App. 'Hall not persuasive

(unpubhshcd) S

Carson (4/91)

i

e -J'- i

Casella (5/91)

DeAnzd (6/91)

Ly

[ERT A PN

- 'Cal. Ct.-App. :

e VTR
Wooh Paea

” '(4th Dlst ) i

USDC (S Cal)')
N fedqra] abstention )

T P
PR S

(6th Dist.)

“U:S.C:AL (N. Cal)

F R

" challenge'to

HE R o

Hall criticized *+*

"y

Hall not pérsuasive
[EEEN } L N

sy

ordinance &’

damages barred by
" statute of limitations

followed Hall

followed’Hal!“ ‘

*

Sierra'Lakes (7/91)' ' U.SIC.A: (9th Cir.)
Azul Pacifico’ (11/91) - U.SICIA. "’(9th"Cir )

In 1988 in Eam:ello V. LtbertyMoblIe Home Sales s the Connecncut
Supreme Court rcjected Hall’s conclusmns on'the takmg issue, although
it also found that its case was dxstmgulshable on the basis that. the regula-
tions in issue did not include rent controls:?*’.The Connecticut court con-
cluded that the mobilehome rent regulation scheme that was the subject
of the Hall case differed significantly from the physical invasion that was
found in Loretto. ™ It explained that Loretto involved the case of a build;
ing owner ‘who was compelled to allow the attachment of objects to his
building for the purpose of supplying a service to which he had riever

236. 546 A.2d B05 (Conn. 1988). 3

237. Id. 21816.In 1989, a U.S. District Court rejectedatakmg challengeto Connect-
icut’s mobilehome eviction protections. See Gibbs v. Southeastern Investment Corp. ,
705 F. Supp., 738 (D. Conn. :1989). Gibbs distinguished Hall on the basis that Connecti-
cut’s rcgulatlons did not mclude rent controls; while the plaintiffs-in Half alleged that
the applicable ordinance provided for *‘a perpetual lease at a below=market rental rate

** Gibbs, 705 F. Supp. at 743 (quoting Hall v, City of Santa Barbara; 833 F.2d

1270 1274 (9th Cir. 1986)).

238. See Eamielio, 546 A.2d at 816.
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agreed.’”™” In contrast, the mobilehome space regulations only. require
owners to contmue to allow a use to ‘which they had consented.

- There are significant differences in the degree of infringement upon.common law
property rights between a governmentally authorized placement of wires and related
devices by a pnvate cable television company ona bulldmg without the consent of
“ the owner, as'in Loreito, and the right given by our statutes to mobile home owners
and their transferees to continue to occupy sites within a mobile home park that were
originally leased.to them or their predecessors for that purpose consensually, .
[The park owner] i is ot being compelled to permit hlS land to be occupied for a use
to which he never consented

5 tn
“ "

]

The court went onto note that the Connecncut mobllehome space rent
and eviction regulations were less restrictive than the scheme upheld in
Fresh Pond Shopping Center v. Callahan® that prohibited a property
owner, from ceasing to retain an apartment building on the property
because under Connecticut law, park owners retamed the rlght to evict
in order to leave the mobilehome park business.? -

Four years after the Hall decision, a challenge based on 1ts theones
reached the U.S. Court of Appeals in New Jersey. In March 1990, in
Pinewood Estates.v. Barnegat Township Leveling Board,™ the U.S.
Court of Appeals for the Third Circuit adopted the reasoning of Hall.**
In that case, as in Hall, the trial court dismissed the complaint.?*

The court of appeals concluded that the rent control law granted the
tenants an interest in property. that belonged to the landlord: - -

This is not a case in which a property owner has simply been told that he cannot

do somethmg on’his property or that he must use his property a certain way.. The

sityation is aggravated by the fact that the Jtransfer is accompanied by the payment
not to 'the landlord but to the departmg tenant of what amouns to rent for the nse
- of the pad.-The *‘rent’’ is for the possessory interest of the landlord, Thus, this is

. acase where other persons, tenants, have been gramed mterests in property which
properly belongs to, the appellants, the landlords e

' ~, ¥

From October 1990 through May 1991, California Courts of Appeals
in three districts rejected the reasoning of Hal[ ™ each case, the state

239. I, L -

240. Id. at 816-17.

241. 464 U.S. 875 (1983).

242. Eamiello, 546 A.2d at 817.

243. §98 F.2d 347 (3d Cir. 1990).

244. See id. at 353-54. Lo

245. See id. at 348. - n o

246. Id. at 353. )

- 247. SeeYeev.City of Escondido, 274 Cal. Rptr SSl(Cal Ct. App 1990) petition
Jor hearing denied No. 8018568, 1991 Cal. LEXIS 353 (Jan. 24, 1991), cert: granted,
112 8. Ct. 294 (1991); Casellav. City of Morgan Hill, 280Cal Rptr 876 (Cal Ct.
App. 1991), reviewed denied, (July 17, 1991).

v

-
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supréme court’ demed petltlons for hearmg to review the decisions.?
The first re_]ectton by a Cahforma appellate court, in Yee v. ‘City of
E.‘.«rco:rzdm!o,249 was by the satie -appellate pangl that had previously ruled
against the possessory faking challenge in Oceanside. In response tothe
new Hall- based challenge the ‘panel noted that “Ha!l does not
discuss or even ' cite'olr prior decision in Oceanside. 280

The' panel explalned that mobllehome park spaces and mobilehomes
were’ complementary goods* Therefore it was’ ““inevitable ‘that
where governmeént Actsto’! - limit increases in the rental | pnces charged -
for mobilehomé spaces; the price of mobilehomes‘ will increase”**” It -
coticluded: that’*‘[w]hére’ a government regulation® purports to téduce
the excessive and unfair price to a reasonable level, the'mere fact that’
the price for.complementary goods and services rises:as a result does not
transfute an: otherw1se feasonable price regulation’ into'a compensable

‘taking.’ 22253 Thls assumptlon prov1ded the underpmmng for a dlfferent
conclusion than that of the Hall court, which had rehed onthe allegatton
that the ordinance resulted in “reduced:’ rentals.”

Thie panel took i 1ssue wrth Hall’s conclusmn that the creatlon of a
monetlzable possessory mterest elevated the regulatlon to a physxcal
takmg %It noted that n the case “of mobrlehome Tent control the
ing spaces at the: tlme the ordmance was enacted whrle in'the case of'
apartment rent controls the econonuc beneﬁt of the regulatlon is spread

far e

248. Yeev. City of Escondido, No. S018568, 1991 Cal. LEXIS 353 (Jan. 24, 1991);
Casella_v, City of Morgan Hill, (July 17, 1991) .

249, 274 Cal. Rptr. 551. One justice dissented from the demal of the petmon See
id. at 557-59 (Huffman, J., dissenting). e

250. Yee, 274 Cal. Rptr at: 555 Lt

251. K. at553. . -~ -, S

252, Hd.

253. Id. (emphasis added). -

254. The dissent commented that the panel’s conclusion in Oceanside Mob:lehome
Park Owners’ Ass’n v. City of Oceanside, 204 Cal. Rptr. 239 (Cal. Ct: App.. 1984),
that “‘the :Oceanside ordinance was fairly structured not to reduce rents more than
required for the purposes.of the police power.. . ...does not in any fashion analyze the
issue presented here.”” Yee, 274 Cal. Rptr. at 558—59 The two diverse premises about
the 1mpacts of the rent ordmances on rents were central to the opposmg opxmons on
the panel. .

-Hirsch’s amcle which prov:ded a background for the Hall analysxs, assumnes that ;
*‘the fair rental-value of the space would-be the rental-that the space would bring in .
a relatively, free market context (i.e. a,comparab]e market w1thout rent control) i
Hirsch & Hirsch, supra.note 8,:at 427, 1.98: . WS 2

255. SeeYee; 274 Cal: Rptr, at 555.: -+ - " See T
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among all succeeding tenants.” “In both cases, however, the value
‘taken’ from the property is conceptua]ly identical.”**’

Three months later, in I anuary 1991 another dmsmn of the Califor- .
ma Court of Appeals adopted the reasomng set forth in the. Yee opin-
n.”* However, that opinion was.not pubhshed L

In February 1991, another panel of the. same dlstnct that had 1ssued
the Yee decision folIowed its reasoning, in an unpubhshed decrslon

Slx mouths after Yee the court of appeals of another district dehvered
a,biting rejection of Hall, 26 .The court. “reject{ed] Hall‘s éspousal. of .
the notion that economic. regulatlon such as,the rent control measure -
challenged here could metamorphose into the type of. physrcal occupa-
tion described i m Loretto. 729 1t also commented:

T A \

It is apparent-to; us that-the Ninth Circuit’s analysis in Ha!l—that the: effect"
) occasmned by the, combmanon of the state regulations and the- local ordinance.

was a " physrcal mvas:on '—was no more than a convenient means . . . of
"‘drstmgu:slung a:loss the court consrdercd ”clearly compensab]e from one whrch
it did not.2 - : . o SR CLoL 2

The court then concluded that the a]legattons about transfers of wealth
and “wmdfalls ™ whlch ““Hall found to be crucral [were] a trursm, arl
mevrtable part of the unique relauonshlp between a mobilehome park
owner ‘and h1s or ‘her, tenant »9264 In the court’ s vrew, the fact that the
rnobllehome owners ‘reaped an ‘economic benefit does not address the
lssue of whether the regulatron constrtutes a taking. 265 T

Furthermore, the court questioned the"view that the térital income’
which park owners lost by virtue of the rent controls was even their
property.

256. Id. at 555 e oo e

257. Yee, 274 Cal. Rptr at 556.

258. See Peppard v. City of Carpinteria, 278 Cal Rptr 98, 100 (1991) (Revtew
denied by the California Supreme Court and order that opinion not be officially pub-
lished March 21, 1991}.

259, See id. i

260. See Palomar Mobilechome Park Ass’n v..City of San Marcos No D011484
1991 Cal: LEXIS 2026 (Cal. Ct: App. Feb. 6; 1991), petition for review denied, (Cal.
1991). Petition for-hearing by the U.S. Supreme Court was filed in June: 1991

261. See Casella v - City of Morgan HlIl 280 Cal. Rpir. 876 (Cal Ct App 1991)

262, Id. at 881 ‘

263. . - oo i

264. Id. at 88182, The court noted that it was not bound to admit all alleganons
in a complaint. **:‘A demurrer-. ... does not admit contentions, deductions or conclu-
sions of fact or law alleged therem ‘[Wlhere anr allegauon is-contrary to law-or’”’
to a fact of which a court may take _}Ildl(!lal notice, it is to be tréated as a nullity.”-”’
Id. at 878 (quoting Daar v. Yellow Cab Co., 433 P.2d 732:745 (Cal. 1967); Dale v
City of Mountain View, 127 Cal. Rptr, 520 522 (Cal. Ct + App. 1976)). -

265. See id. at 882.

This content downloaded from 137.150.34.41,0n Wed, 07 Sep 2016 19:42:35 UTC -
All use subject to http_//about _jstor. org/terms




RIGHT TO SELL THE “‘IM’’MoBILE HoMg . -~ .- < -° 197

Professor Manheirn-has suggésted the premisé'tinderlying Hall’s conclusion—that
the “‘economic fruits of enhanced site value are. naturally :the; property of the park
owner’’—is itself subject to question. . . . [the questxort lS rtather whether the concept
“of property includes the nght to charge quasr-rent the amount attrtbutable ta

space 's'c':ar'éity and movmg costs] .
3. PROCEDURAL BARS'TO HALDBASED e . i
. CLAIMS: .. . ;- Cren R I P SR

Since the Hal[ dec151on federal courts have found procedural obstacles
to Hall-baséd claims.’ Prior to the’recent- California appellate “conrt
decisions rejecting the Hall theory, some federal courts abstamed pend-
ing the exhaustion of state court remedies. > Subsequent to the state
decisions;one federal trial court ‘ruiléd” that a state determmatton ina
Hall-baséd &lairn is a final determmatron on'the merits, whxch can only
be appealed'ta’the U. S."Supreme ¢ Court wWo

““In Cafson‘Harbor Village, Ltd. v City of Carson,® thé safe trial
court judge who had been overruled in Hall ruled that state claims must
be exhausted before a federal claim can be brought,™ notwithstanding
state appellate rulings that no cause of' acuon ‘existed i in Hal[ type chal-
Ienges. The trial court held that: - % - - e -

the denial of review is not equivalent to an afﬁrmatron by the Supreme Court,I even
thou gh some lawyers might treat the two as having the same effect. . . . Thé Supreme
Court is not bound by the denial of review of the appellate decision and could decide
to review another of the’ many Hall type claims pending in 'the state court system
' Moreover, other.appellate departments are not bound by the dectsron of Department
* One in the Yee case. h ra Al
.This.court realizes that, in a practrcal sense, thls ruling makes it very difficult for
these plaintiffs to have their claims heard.in any court. Plaintiffs will have to take
each one of these cases to state court where they will be dismissed under: Yee at the
trial level, then they will have to appeal, probably up to the California Supreme
Court which may or may not grant review. However, the fact remains that this issue
should be addressed by the California courts under state law before coming to the
'federal couns g‘ [ O :: o

Subsequently, the U. S court' of eppeals (in a dec1s1on authored by
Judge Kozmsk1) held that park owners'do not have a remedy in state
SR T SRR . x -

o ! P

266. Id. {citations omitted). P o ‘

267. McDougal'v. County of Impenal '942 F.2d- 668 (9th Cir. 199 1) Kueblerv..
City of Escondido, 933'F:2d 1014 (9th Cir.- 1991) (unpubhshed) Bu: see Rlchardson
v."Honolulu, 759 F. Supp. 1477 (D. Haw. 1991). °

268 See Yee'v: City of Escondida, 274 Cal. Rpti: 551 (S.D. Cal 1989).

269. No '‘CV-90-3428-LEW (C D Cal Aprll 16 1991) (Order) L

270. M at-11-12, * ‘ ! b

271. Hd. ‘ e
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courts for takmgs claims based on the theories of Hall. m Therefore
they may bring their actions-in federal court.: - K

However in June 1991, after years of costly Imgatlon w1thout resolu—
tion, a Ninth Circuit’ panel ruled that- Hall-based consntutlonal chal-
lenges and damages claims were subject to a one year statute of limita-
tions, running from the date of enactment of the ordinance.?” The effect
of this decision, if it stands, will be to eliminate virtually all potential
Hall-based claims to the ordinances which still have the vacancy control
provrsrons whrch were in effect Aat the tnne of the Hatl decision.
4. PETITION FOR U, S SUPREME COURT

REVIEW ‘OF HALL-BASED CLAIMS ) ;
In June 1991 after the Cahforma Supreme Court demed Aa petition for
review of their clauns and. the federal trial court held that: it had no
jurisdiction,” Escondido and San Marcos, park owners petitioned to
the U.S. Supreme Court for a.writ of certiorari,” .which has been
granted S R SRR YR

[EI

3
LI

VL Does the Combmatton of Lease P
Assrgnabrhty and Vacancy Control i
Constitute a Per Se Takmg of

"’Property'ﬂ"‘ﬁ‘ 'x T e

The: ceniral ‘i 1ssues in Hall and 1ts progeny have been . L

(1) whether space rent and occupatlon regulations constltute a “permanent physxcal
occupation’ which is a per se taking, and
1. {2) whether what Hall and. Pinewood describe as the “wmdfall" or* prerruum 'is
;. nthe “property”” of mobllehome park OWners. that has been taken without just
. compensation. ot | B (TR I

; .o S
Q- . =

B “ e ot -
3 [ . - e ' eoe o af L i

272. See S:erra Lake Reserve v, Clty of Rocklm, 938 F 2d 951 (9th C1r 1991)

273. See DeAnza Properties Ltd V. County of Santa Cruz, 936 F 2d 1084 (Sth Cll‘
1991). .- i

274, See Yee v. Clty of Escondrdo, No 89—0234B(CM) (1991), Palomar Mo—
bilehome Park Ass’n v. City of San Marcos, No. 91-0157B(JEG), 1991 Cal. LEXIS
2026 (S.D. Cal.) (judgment filed Feb. 6, 1991), petition for hearing by the U.S.
Supreme Court filed in June 1991. See also Casella v. City of Morgan Hill, No. C91-
1035EFL, 1991 U.S. Dist. LEXIS 14904 (filed Qct. 4, 1991).

27s. Yee, 112 S. Cr. 294 (1991).

276. Alternative views of the application of taking theories to, mobilehome rent and
eviction regulations are presented in Karl-Manheim, Tenant. Ewcnon Protection and
the Takings Clause, 1989 Wis. L. REv.:925;-Thomas G. Moukawsher, Mobile Home,
Parks and Conneciicut's Regulatory Scheme, A Takings Analysis, 17 Conn. L, Rev.
811, 826-28 (1985); Neal Stout, MakngoomattheInn Rent Control asaRegulatory
Takmg, 38 I. URs. & CONTEMP. L. 305 (1990); Mary E. McAlister, Hall v.. City-of
Santa Barbara: A New Look at California Rent Controls and the Takmgs Clause, 17
Ecorogy L.Q. 179 (1990). .
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The purpose’ of this section is to provide additional comment and per—
spectrve on the analysxs of these issues.

A. The Permauent Physzcal Invaszon Issue .

While there ‘has-been:extensive consideration by the courts of.what
constitutes a regulatory taking, consideration of what types of govern-
mental actions are physical occupations that are per se takings has been
more limited.”” .
1. HISTORICAL PERSPECTIVE .
An understanding of the developthent of the concept that a permanent
physical invasion constitutes a per se taking is useful.in providing a
perspective on an appropriate scope of the doctrine. The concept’ is
not based on the intent of.the Framers of the Constitution. In fact,
constltutronal takmg concepts in general are a product of _]lldlClal inter-
pretation, rather than any design by the Framers of the Constitution.”
Early taking theories rested on *‘natural justice”’ theones regardmg
private property rlghts and were countered by theorles that compensa-
tion was not requrred because all property was ongmally held at the
sufferance of the sovereign.” From the outset, the taking concepts did
not have a precisely defined scope Takmg discussions arose prunarlly
in response to claims related wartime sejzures of private property,”
water rights, or flooding cases.” The debate. was over whether there
could be a takmg without a takmg of title and/or phys1ca1 entry, rather
than being over whether a physical invasion constituted a per se taking.
Most courts took the position that taking of title or physical entry was

alap

C
y f

277. The debate over whether “permanent” physncal occupauous constltute per se
takings may be seen as an inversion of the debates.of earlier eras over whether a takmg
could occur in the absence of a physical invasion. ‘.
tional pnnclples because the just compensation provisiops in the Bill of Rights ouly
appliéd to takings by the federal government- Only two of the‘original thirtcen states
included property protections in the declarations of rights that were included in their
original constitutions. Prior to the adopnon of the Fourteenth ‘Amendment, state courts
of the original thirteen states relied on'natural law’ theories. See*J.A.C. Grant, The
“Higher Law"” Background of the ‘Law of Emmem Domam 6 WIS L Rev. 67; 70
77-81 (1931).

Virtually all of the states that were subsequently admitted to the Umon provided for
compensation in_their first constitition. See J.A'C. Grant, The ‘Higher Law’ Back-
ground of the Law of Eminent Domain; 6'Wis. L. REv. 67 (1931). !

279. MorTtoN J. HorwrTZ, THE TRANSFORMATION OF AMERICAN LAW 63 66
(1977).

280. Joseph L. Sax, Takings and the Polzce Power, 74 YaLE L.]. 36, 56 (1964)

281. See, e.g., Sangumetu v. United States, 264 U.S; 146, 149 ( 1924) Monouga-‘
hela Navigation Co. v. Coons, 6 Watts & Serg. 101 (Pa. 1843)
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a prerequisite to a taking. 282 A related question .was whether a physical
invasion had occurred. In some cases, ,pubhc acts that totally destroyed
private property through ﬁoodmg or other means were not con51dered
takings.?® ‘ s

. The formalistic approach of requiring an actual physmal appropria-
tion became the;: subject of widespread criticism. In 1857;: a constitu-
tional scholar commented that: L A

To differ from the voice of so many learned and sagacious magistratés, may almost
wear the aspect of presumption; but I cannot refrain from the expression of the
opinion, that this, hrrutanon of the term faking to the acral physmal appropriation
of property or a dxvesnng of title is, it seems to me; far 100 narrow a construction
to answer the purposes of justice, or to mect the demands of an equal administration
of the great powers of govemment gl

s

However, these arguments were countered by widespread concerns that
consequentlal damage concepts could have ruinous econonnc 1mpacts
for ‘public entities.”” IR

By ‘the ‘second half of the century, courts awarded compensatlon in
instances in which public action destroyed the usefulness of a property,
althou gh itdidnot take titlé, and many states amended their constitutions
t0 require compensation for “damagmg as well as “takmg” property
through public action.? ‘

In a Iéading casé, Pumpelly v.- Green Bay' Company,m the Supreme
Court found that there had been a takmg where a pubhc dam ‘caused

lJI.;

282. It seems to be-settled that, to entitle the owner

to protection . . . the property must be actually taken in the physical sense of the
word, and that the proprietor is not entitled to claim renumeration for indirect or
consequentlal damage, no matter how serious or clearly and unquestionably resulting
. from the‘exércise of the power of eminent:domain. This rule has been repeated]y'
declared in many of the States of the Union. ni ‘

Joseph M. Cormack Legal Conceprs in Cases of Eminent Domain, 41 YALE L.I 221
(1931) (cmng THEODORI-: SEDGWICK STATUTORY AND CONSTITUTIONAL Law 519
(1857).

283. E.g., Monongahela Nav1ganon Co V. Coons 6 Watts & Serg. 101 (Pa 1843)
(no compensation required for ﬂoodmg of a mill resulung from public obstruction of
astream); Besemnan v. PennsylvaniaR.R.; 13 A, 164 (1888) (no taking when a railroad
company rendered land unfit for habltatlon by permitting cars with offensive freight
within ten feet of a house). .

284. Joseph M. Cormack, Legal Cancepts af Emment Domain, 41 YaLe L.J. 221
(1931) (citing SEDGWICK, THEODORE SEDGWICK, STATUTORY AND CONSTITUTIONAL
Law 519-24 (1857)).

285. See HORWITZ, supra note 279 at 69

286. Fordiscussion ofr.hesedevelopmems see Robert Kratovil & Frank J, Harrison,
Ir., Eminent Domain—Policy.and Concept, 42 CaL. L. REV 596 (1954)

287. 80 U.S. (13 Wall.) 166 (1871). : i
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overflowing of private land.** Subsequently; the Court found that when

the governnient *‘takes away thewseand value : . . it is-of little:conse-*
quence in whorn the fee may be vested,"'*® The movement durifig this-
era was from analysis based on the physical nature of the govermnent

action to analysis based-on its impact on property.

--At the same'time that couits différed over whether physical invisions
were required in.order for takings to occur; they also split over whether
permanent physical invasions were per se takings which required com-
pensation in the absence of a substantial loss in: value. In Loretto ‘v:
Teleprompter Manhattan CATV Corp.,™ the Court stated that-it had’
squarely ‘afﬁnn[éd] the'traditional rule that a permanent physical occu-
pation of property is a taking”**' **without regard to whéther the action

. has only minimal economic impact on thé.owner:”*** However, :
in the nineteenth century the rule was far from settled. :~ -+ -

. Until 1851, openings ‘of public roads on unimproved land were riot
a-taking, based:on the theory. they increased the value of- ‘property.?®
In 1899, the Massachusetts Supreme Judlcml Court held that:

even the carrymg away or bodlly destrucnon of property mrght be-of such small
importance that it would be Jusnﬁed under the police power without compensauon
“We assume that one of the dises of that convenient phrase, police power i§ to justify
those small dumuutlons of property rights which, although within the letter. of
_constitutional protectxon are necessarily mcn:lent to the free play of the machmery
of government.™ ' - : S v

T

In 1910, the Supreme Court ruled that the laymg of a street across
a privately owned- nght of" way did not consntute a talcmg when no loss.
in value occurred as.a resuit of the public actlon ¥ Ina subsequent.
case, the-Court stated that ““it.is' the character ‘of:the invasion, not the
amount of damage resultmg from it, 50 long as the damage is substan-
tial, that determines the question of whether it-is a taking. SRS

But in other cases courts ruled that a physrcal takmg requlred compen—

‘ ' . Y 1 \ Yool
288 Id ‘at 180—81 But the Court chd not f nd that there was a takmg when the:
construction of a coffer-dam and accompanying excavatiotis adjacent to private property.-
obstructed access to 2 pnvately owned dock. Transportation Co. v. Chlcago, 99 U.S.
635 (1878). .
289. United States v. Lynah,’ 188 U S. 445 (1903)

.290. 458 U.S. 419, (1982) ,

1291, Id. at 441. )
292. H. at 434—35 L
293. Grant, supra note 278 .at 67 ’

294. Bent v. Emery, 53 NE 910, 911 (Mass. 1899) B

295, Boston Chamber of Commerce v. City ‘of Boston, 217, U.s. 189 (1910).

296." United States v. Causby 328 U.S. 256, 266 (1946) (citing United Stdtes v.
Cress, 243 U.S. 316, 328 (1917)).

1 R
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sation even if it did not result in a diminution in value. In 1851, the
Georgia Supreme Court required compensation for the placement ofa
road on unenclosed land.%”] The court explained that compensation was
essential in order to protect private property. from public abuse.””® In .
1906, the New York Court-of -Appeals ruled that. stringing:telephone
wire over a.property constituted a taking. * ‘[A]n owner is entitled to
the absolute and undisturbed posession of every part of his premises.
. .> " .The West Virginia Supreme Court explained in a case involv-
ing a physical invasion that-‘‘a question of right~ is involved, and not -
a question of value.””*® .| . : X
In the twentieth century, the general rule has been that uttllty mstalla—
tions constitute takings, * ‘even if they occupy only relatively insubstan-
tial amounts of space and do not significantly interfere with the landown-
et’s use of his land.””" : .
«Loretto’s facts. tested the. hypothetical 11rmts of the per se taktng
doctrine. 3 “The state requirement that compelled apartment landlords-

R -
.

297..Parham v. Decatur County, 9 Ga. 341 (1851)

298. Id. at 354-55.

299. United States v. Causby, 328 U S 256 (1946) (quotmg Butlerv Fronuer Tel.
Co., 79 N.E. 716, 718 (N.Y. 1906)).

300. Lovett v. West Va. Cent. Gas Co. , 65 S.E. 196, 199 (w. Va. 1909)

-301. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 430 (1982).
On the one hand, during this century, the judiciary has worked toward a-substantive
approach to deterrmmng what constitutes a regulatory taking. On the other hand, it
moved towards creating a mechanical test of what constitutes a per se taking.

302. Lorento’s per se taking doctrine has been subject to widespread criticism. See
Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 442 (Blackmun, J.,
dissenting) (**[TIhe Court’s approach ‘reduces the Constitutional isste to a ‘formalistic
quibble’- over whether property has been ‘permanently, occupied’ or *temporarily . in-
vaded’.""); see also Casellav City of Morgan Htll 280 Cal Rptr 876 880-81 (Cal.
Ct.'‘App. 1991). -~

See also Ray Mulligan, Comment, Loretto v. Teleprompter Manhattan CATV Cor-
poration: , Another Excursion injo the Takings Dilemma, 17 Urs. Law. 109 (1985);
Robért M. ‘DiGiovanni, Note, Eminenf Domain—Loretto v. Teleprompter Manhattan
CATV Corp.: Permanent Physical Occupation as a Taking, 62 N.C. L. Rev. 153
(1983).

One of the leading constitutional scholars of the era has sharply criticized the *“fetish-
ism”’ associated with the approach:pursued in Loretto and the ﬂlogtcal results that
ensued. Professor Laurence Tribe wrote:

The' ‘majority opinion [in Loretto] contains several pages of hyperbolic thetoric lm‘_
which a few feet of ' inch cable and a couple of small silver ‘boxes—the totaltty of
the offending instatlation—are described as having effectively destroyed the land-
lord s use of his roof space. We are told that to allow a**stranger™ to * ‘invade’” and
‘“‘exercise complete dominion”” over the Jandlord’s property is *‘literally to add insult
to injury.”” The majority even takes the dissent to task for underestlmatmg the size
of the CATYV [cable TV] installation, which actually displaced more than l'lzfeet'
This obsession with permanent physxcal invasions of even thé most de minimis
vartety borders on fenshlsm The ma_]onty apparently finds' merely remporary limita-

v
. '
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to accept cable TV lines in their burldlngs was minimal in terms of a
physical invasion, Furthermore, it differed from. prior physrcal occupa-
tions that were found to be, per se takings. In the case of the cable TV
line, the physrcal occupation was, for the benefit of the tenant occupants
of, the _property, . whlle in the other physical occupatlon cases, which
typlcally 1nvolved _utility lines or roads the. occupatton was for the
beneﬁt of the general pubhc and not for ‘the parties, that had etther
nonpossessory Or possessory interests m the property.

In order to dtsttngutsh its, holdings i 1n Loretto from its prior decisions
upholdmg regulatrons of landlord—tenaut relattonshlps the Court noted
thatnone of the ]andlord—tenant cases 1nvolved a permanent occupatton
of the landlord’s property by a third party 7303

_The Supreme Court has not applred the per se taking 1 rule in cases
where ‘the physxcal mvasrons were not permanent 7 lln Pruneyard
Shoppmg Center. v. Robms a case mvolvmg state. authorization of
free speech ina pnvately owned shoppmg center, the Court held that
“‘the fact that [the speakers] may have physrcally mvaded’ appellants
property cannot be viewed as deterrmnattve 9308

- - . . 3 . - -
N ettt L. AN IR . el L

*“tions on the right to- exclude, such’as those in Pruneyard Kaiser Aetria, and the
- intermittent flooding cases; to be'less constitutionally offensive even though thé

-economic deprivation of those incursions far exceeds that worked by CATV installa-

‘tions . . .
"1 The final. oddity ‘of thie' Teléprompter decision is that the majomy concedés that
its analysis turns upon the fact that the CATV company, rather than the landlord,
owns the offending installation. The Court claims that its holding does not affect the
state’s power to require landlords to  provide such things as mailboxes; smoke alarms,
and utility connections. The reason’is that, although the expense in those situations
is imposed directly on the landlord, and ber doitinion over the property is certainly
impaired, she owns the 1nstallatton, albext unw:ttmgly ,

LAURENCE H TRlBE AMERICAN CONSTITUTIONAL LAW 602-03 (2d ed., 1988).-
The distinctions between physical and régulatory takmgs have been repeatedly criti-
cized as artificial. Hirsch concludes that the.mobilehome space regulations constitute
a taking, but suggests that a nexus test should be used “instead of stretching doctrine
to conclude that government has. ‘physically occupled‘ -property.’” Hirsch & lesch
supra note 8, at 466,
-303. Loretto, 458 U.S. at 440. While Loretto consrdered “permanency” for the
purpose of, ﬁudmg a taking even in the absence of economic impact, it may be that
permanency " was originally considered for the purpose of showing the serious impact
of the invasion, In Sangmnettr v. United States,:264 U.S. 146 (1924), the Supreme
Court explamed that a, flooding must *constitute an actual, permanent invasion of the
land, amounting to an appropriation of and not merely an injury to, the property.’* Id.
at 149. Among the Court’s;bases for not finding a taking was that * ‘Appellant was not
ousted, nor was his customary use of the land prevented.” Id. ,
304. 447U8. 74 (1980) . . "o ..
305 Id at84 R f C Tty e Lo, 3o

[
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2. DO MOBILEHOME PARK RENT.AND . , )
EVICTION CONTROLS CONSTl’I'UTE PER SE
TAKINGS UNDER - LORRETO?. .0 R T

Loretto statéd that’ “whether a permanent physwal occupatlon hias oc-
curred- presents relatxvely few problems of proof’ *"and found a per se
takmg in'a sitdation’ involving * ‘[t]he placement of a fixed structure’on
land .. . an obvious fact that will rarely be subJect to dispute.” "™ Smce
Loretto the quesuon of whether or riot there has been a physxcal invasion
has been the “subject of dispute” rather than an *‘obviou§ Tact.”*”""

“Hall and Pinewood dlstmguxshed the landlord teénant regulatrons that
would' remain’ untouched under Loretfo from the regulatlons in’ the
mobilehome cases on'the basis that the mobxlehome rent controls author—
ized occupations in “‘perpetuity.”’®®
. The 'mobileliome rént regulatrons may be dlstmgmshed from the

perrnanent physxcal occupauons’ *'that were subject to the per sé ritle
of Loresto'*” None 'of the numerous occupatlons ‘which’ were cited by
Loretto'as examples of per s€ physwal occupatron takmgs were occupa-
tions entered into pursuant t01rental agreements for the beneﬁt of the
Jlandowner,*"° as is the caseé in ' mobileliome ‘space tenancies; None of
them involved readjustments of preexisting landlord-tenant relation-
ships.

The *‘third party’” nature of the physical occupation was critical to
Loretto.. At one pomt the court notes that the outcome of its analysis
would not have been the same if the governmeiit-had: required landlords

provtde cable mstallatlons rather- than authonzmg mstallatlons by

306. Loretto, 458 U.S. at 437 [(emphasis. added).

307.. Hall is not the only case.in which it has, not been obvious whether or not
government ‘action constituted a ‘physical taking. See United;States v. Sperry Corp.,
493 U.S. 52 (1989), rev’g Sperry Corp. v. United States, 853 F.2d 904 (Fed Cll'
1988) (reversed on the issue of-whether a physical taking occurred). :

308. See Hall v. City'of-Santa Barbara, 833 F.2d" 1270, 1276 (9th. Cir. 1986),
Pinewood Estates v. Bamegat Townshrp Rent Levelmg Bd 898 F.2d 347, 355 &n: 1
(3d 'Cir. 1990). " !

+309: - These distinctions are subject-to.the caveat that “*formalistic dlstmctmns
should not prevail over substance.

+310. The'types of cases cited by Lorerto as per se takings were as follows: Flood-
ing-United States v.’ Kansas City Life’Ins. Co:, 339 1.8, 799 (1950); Sangvmettr v,
United States, 264 U:S. 146 (1924); United" ‘States v. Cress, 243°0.S.:316 (1917);
United States v: Lynah, 188 U.S.-445 (1903); Pumpelly v. Green Bay Co., 80 U:S.
(13 Wall.) 166 (1871), telephone & telegraph lines—Southwestern Bell Tel. Co. v,/
Webb, 393 S:W.2d 117 (Mo. Ct. App. 1965); Western Union Tel. Co. v.-Pennsylvania
R.R. 195 UiS. 540 (1904); St.'Louis v, Westernt Union Tel. Co., 148 U. S. 92 (1893);
utlllty lines—Lovett v. West Vifginia Ceit>*Gas Co., 65 S.E. 196 (W Va. 190%);
overflights—United States v. Causby, 328 U.S. 256 (1946) ‘permanent military guns
directed over private land—Portsmouth Co. v. United States, 260 U.S. 327-(1922);
seizure of property—United States v. Pewee Coal Co., 341 U.S. 114 (1951).
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third: parties.*'" It explamed ‘that *“ [o]wnershlp would give the landiord
rights-to the placement; manner, use, and possibly the disposition of
the installation. The fact of ownership is’; .- nof simply incidental.”” 2
In' the: case of the mobilehonie space regulatlons the park owners au-
thorized the installation of the mobileliomes and ‘control their *‘place-
ment, manner [and] use ' forthe purposes of advancmg the retums from
their ownership.?™* - - - : TR
The invasion- in Loretto may also be: dlstmgulshed from the mo-
bilehome rent control on thie basis that the cable TV occupatron involved
an occupation'which extinguished all nonpossessory as well as possess-
ory uses. The Couit noted that, i the area occupied by the-cable TV
lines, the ap“anment owner ‘‘not:-only cannot exclude others, but can
make no nonpossessory use of the property:***" Under the'mobilehomie
space regulatlons the park ownér retains the primary ‘nonpossessory’ ’
use of the property—the' nght to collect rent—whlch in fact is its
prlmary function -for pack owrers.’ ‘ = : :
" Loretto points‘to a situation in whicl ‘“even’ though-the owner may
retain‘the bare legal right to dlspose of the occupied space by transfer or
sale; the permarienit occupatioh of that space by a stranger will ordinarily
empty the right of any value.””*Iri contrast, in the case of the mo-
bilehome park the ““permanent occupanon of that space by a stranger
creates substantial value'in-the formof a” secure incorme: stream Infact,
the occupatlon was proposed by the park owner for the purpose of
creatmg value. - : e
<" One- comiimentator ‘statés: **‘Indeed, where physmal possession by
others isithe very nature of the enterprlse carried on by-the property
owner,, ‘occupation™not only does not “intetfere with mvestment-
backed expectations;*!it is' the essence of them.”**'®” AR
However, as previously indicated, because the regulanons provide
mobilehome owner$: with assignable permanent tenaficies,- they’raise
questions which the Court specifically declined to Tesolve in its con31d—
eration ‘of the:occupation by the cable TV lines,*"! Pare
Other Court opinions of the past two decades have also undercut the
notion that the type of occupation authorized by the mobilehome space

i

v
- -
IR

311. Loretto, 458 U.S. at 440
312. M. at440n19 SR ’

: 313. Id .o N T L T "
314, Id. at 436 (emphams added)
315. M.

+-316. Marheim, sipra note 276,: at 961. .
317. See infra text accompanying notes 334, :
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regulations falls into the catcgones targeted by:Loretto. They find. that
there are takings only where !‘treasured”’ strands of ownership have
been destroyed by the public actron Inregard to the physical occupation
addressed in Pruneyard Shoppmg Center v..Robins,**® the right to politi
cal expression in a shopping center, the Court commented, “‘[A]ppel-
lants have.failed, to demonstrate that the ‘right to exclude others’ is
so essential to the use or economic value of their property. that the
state-authorized limitation of it amounted to a-‘taking®."’*" -

Penn Central Transportation Co. v. City of New York'™ lends support
to the. view: that mobilehome. rent and eviction regulations. do not fall
into -the category of a physical occupation. The Penn-Central Court
concluded that a Jandmark preservation law was not a physical inva-
sion®™ . and distinguished its circumstances from United States: v.
qu_(sby, i w_h_erc the Court; found that overflights- that destroyed the
underlying land,constituted a physical invasion.” In Penn Central, the
Court noted that “New York City .law has in nowise impaired the
present use of the Terminal, the Landmarks Law neither exploits appel-
lants’ parcel for city purposes nor facilitates nor-arises.from any-entre-
preneurial operations- of the . city.”””® Similar.-conclusions ‘may sbe
reached about the mobllehome space regulatory scheme... ..., .

The most fundamental weakness of the Hall analysis may be,that it
relies on allegatlons about, the economic characterlstlcs of the park,
owner—mobrlehome owner/landlord—tenant relationship in order to find,
a per se physmal takmg Loretto found that economic _consequences.
were irrelevant; “‘[W]hen the ‘character of the-governmental action’ is
a permanent physical occupation of the property; our cases uniformly
have founda taking to the extent of the occupation, without regard to.
whether the action . . . has only minimal economic 1mpact on the
owner.2"*%, W

In contrast the takmg cIarm in Hall is anchored in the scope -of the
alleged economic consequences. Hall states that a taking claim hasibeen
presented because the ordinance has ‘transferred.a;possessory interest

' .
. R P
! Loty i

f

318, 447 U.S. 74 (1980)."

319. Id. at 84.

320. 438 U.S. 104 (1978).

321. See id” at 130-31.

322. I4. at 135 (citing United States v. Causby, 328 U.s. 256 (1946)) ’
’ 93263 See id. at 128 (citing United States v. Causby, 328 U. S 256 262—63 n.7
1946)).

324, Id. at 135. )

325. Loretto v. Teleprompter Manhattan CATV Corp 458 U. S 419, 434—35
(1982) (citations omitted). )
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. thisinterest consists.of the right to occupy the property.in pcrpeturty
wh:le paying only a fraction of whar it is' worthin rént.”™ The court
drstmgmshes the mobrlehome space rent control from apartment rent
controls on the basis that rent control gives. the tenant a right which is

“‘transferable to others, [has] a market value, [is] traded in the _open
market and [results ‘in] a’ monetary wmdfall 2032 The court then notes
[t]hlS is not a minor drfference it is crucral The fact that the
tenant can ysell his i mterest to third partres drastrcally affects the economzc
realmes of the landlord/tenant relatxonshlp' WL
Smce Hall, the Supreme Court has 1ssued an oplmon whlch provrded
clanficatlon on per se taklngs analysrs in the context of landlord tenant
relations but’ spemﬁcally ‘declinéd to resolve the 1ssues raised by Hall
In FCC v. Florida Power Corp. ™ the U.S. Supreme Court ruled that
continued cable attachments to its utility poles by a cable TV c0mpany,

after the:state drastrcally reduced the rents; did'not constrtute “thrrd
party’* occupancy.’ 30 5 L ome s .

In theFlorida Power case; the U S‘ ‘Court:of* Appeals concluded that
the cable TV'companies were not invitees ifi*the sense that they were
not-invited at: the rate they were allowed to occupy their Space They

‘“‘certainly. weren’t": 1nv1ted at therate imposéd’ by the ' FCC. In our
opinion, the cable companles occupation of Florida-Power’s poles at
the tate specifiediby the FCC [which-was about 'ohe-quarter the agreed
uponsrate] is anything but invited.”**' However; the Supreme Couit
rejected this basis for concluding that- they’ were not *“invitees”’; it is’
the“‘mvnatron 2 rather than the “rent > that makes the drfference 32

PR oY E, ’f' [ A S L

- N ! B
P CEEERGS S PR L A PSP B ' Y

= 326. HalI V. Ctty of Santa Barbara, 833 F. 2d 1270 1276 (9th Cir. l‘1986) (emphasrs
added). _ . i S ; .

327. /. at 1278.% - ‘ '

328. Id.ati279 (emphasxs added) In United States v. Sperry, 1108. Ct. 387 (1989),
the Supreme Court rejected the view that deductions of a percentage of amonetary award
constituted a physical appropriation of property. *'It is artificial to view deductions of
a percentage of a monetary award as physica] appropriations of property. Unlike real
or personal property, money is fungible.” Sperry, 110 S_. Ct. at 395.n.9.A critical
element of the taking analysts in Hall and. Pmewaod is the reductton inrent. -

329. 480 U.S.-245 (1987) UATET

«:330. -Id..at:252-53, .

.“331. Florida Power: ;i FCC 12 F 2d 1537"«1543 (1 lth Ctr 1985) In contrast in.
the mobilehome ownets’ rcase, rents increases have been regulated but rent were not
substantially reduced.: G o

Mobile home rent- ordmances usually prov1de for rent rollbacks to levelsam effect
before their adoption. Rollbacks of up to six months are typical. In some casesTollbacks:
have been for periods of up to seéveral years. Thie purposes of the rollbacks aré to offset
exceptional increases due to the tightening market and/or i mcreases in anhcrpatlon of
regulation.

332. Florida Power, 480 U.S. at 252-53.

1 h den g ot
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Appellees contend, in essence, that it is a taking under Loretto for a tenant invited
. toleaseatarentof $7.15t0 remain at aregulated rentof $1.79. Butit is the invitation,
not the rent, that makes the d1fference The line which separates, these cases from
Loretto is the unambtgouous distinction between a commerc:al lessee ‘and an mter—
* loper with a government license.® . - e

In contrast under the Hall and Pmewood analysxs it was the ““rediiced
rent”’ that was central to the analy31s . -

Whlle the Court s reasonmg in Florza'a Power may dlStl[lglllSh rent:
controlléd tenancies from physxcal taklngs the Court spec1ﬁcally stated
that it was not dec1d1ng ‘ ‘what the apphcatlon of Loretto . would be if
the FCC m a future case requtred utlhttes over obJectxon to.enter: into,
renew or refram from termmatmg pole attachment agreements »334

“COMPULSIONS" TO RENT OUTSIDE OF
‘ 'I'HE MOBILEHOME CONTEXT .

Whlle Loretto may provnde the closest “semantlc” ltnk to the issues
raised in Hall based on the permanent physical occupancy question,
cases involving - {compulsions’’ to rent may-raise the closest-substantive
link to the issues raised-by the;mobilehome space rent-controls.’-
-Such *‘compulsions’’ have taken varying forms:- Some have com-.
pelled Jandiords to continue to rent space that is tenant occupied::Others
have required .the rental; of vacant space. Such laws may be seen as
comparable to the mobilehome, space regulattons in the sense that, like
the mobilehome. regulattons they require that, the property be put to.
rental use, as well as regulating the rent that. may be charged. -

" a. ““Compulsions’’ to Continue to Rent. .Pinewood comments that,
the Supreme Court has distinguished the rent and eviction control ordi-
nances that it has upheld from permanent occupations on the basis that
the laws it considered either did not compel any landlord to rent or were
only temporary measures.*”® A World War I case, Block v.. Hirsch,™

333.° Id. (emphasis added).

334. 4380 U.S. at 251 n.6.

335. Another type of regulanon that may parallel mel]ehOmB space rent and-evic-
tions in a significant way are historic preservation laws. They ‘require a permanent
continuation of the current use of the property. As the California Supreine Court
explained: *‘Ordinances which prohibit demolition of historic monuments, such ds the
one upheld in Penn Central . . .-not only limit the freedom of choice of the-owner as
to the use of his property, and as to the type of business or occupation he miay engage
in upon the prermses i7" Nash v. Cxty of Santa Momca 688 P.2d 894, 899-900
(Cal. 1984). - seo o0

336. Pmewood Estates v. Barnegat TOWI‘IShlp Levelmg Bd 898 F.2d 347 (3d er
1990). , e

337. 256 U.S. 135 (1921) e
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is ¢ited for the proposition that a rent control measure was vahd only
because it involved a *‘temporary measure. A limit in time, to tide over
a passmg trouble, well may _]ustlfy a law that could not be upheld as
a permanent change "3% However, that conclusion | was pursuant to a
doctrine that hds since'been dlscarded the rule that pnce reguIatrons
and rent controls are only valid i 1n an emergency i

Pinewood goes on to'note that, in a challenge to World War II rent
regulations, the Supreme Court pomted out that ** *[wle are not deahng
here witha 51tuat10n that involvesa ‘ ‘takmg” of property [N]oth-
ing in this Act shall be construed to’require any person . to offer any
accomodations fof rent ¥ 3% But, that language only seems to’ ‘indicate
that landlords could not bé compelled to rent vacant units, rather than
mdtcatmg that they could terminate ex1st1ng tenancres Thrs deelsmn
was in the context of thé’ understandlng that the rent control measure
in issue was an emergency measure that would terrmnate w1thm a few
years. - ' "

Iri two cases withiin the past decade federal courts upheld ordmances
that prohibited evictions for owner occupancy for the life of the tenant,
but did not grant transferable tenancy interests. In one case, Loeterman
v. Town of Brooklme “a district court upheld a Brooklme, Massachu-
setts, ordmance that prohlblted evrctlons ‘from’, condomrmums for
owner-occupancy ‘by landlords who purchased after the adoptlon of the
l'BStI‘lCthD il The court reasoned that the landlords “had no legitimaté
expfiganan of occupymg thetr condommlum at the tlme they purchased
it.” a

In the other case, Troy Lid. v. Renna,** the U.S. Court of Appeals
for the Third Circuit rejected the view that a grant of lifetime tenancies
to senior and disabled tenants who were in possession at the time of the

. LI D h

338. Pinewood, 898 F:2d at 355 n.l (quotmg Block v. ersh 256 U. S 135 157
(1921) (emphasis added)

339. See Kenneth K. Baar & W Denms Keatmg, Ime Msr Stand of Econom:c
Substantive Due Process—The Housing Emergency Requirement for Rent Control, 7
Urgs. Law. 447-509 (1975), and subsequent state supreme court decisions spectfically
ruling that an emergency was not a prerequisite to the constitutionality of rent controls
as cited in Kenneth K. Baar, Guidelines for Drafting ‘Rent Control Laws: Lessans of
a Decade; 35 RuTGers L. Rev. 723, 755 n/114 (1983). -

340, Pinewood,; 898 F. 2d at355n.1 (quotmg Bowlesv Willingham, 321 U S. 503
517 (1944)). .

.. 341. 524.F. Supp. 1325 (D. Mass 1981)

- 342, -See id. at.1326. .

343. Id. at 1329 (emphasis in ongmal)

: 344, ;727 F.2d 287 (3d:Cir. 1984). . -
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condomlmum conversu)n constltuted a takmg pursuant to the reasomng
of Loretta

‘ Courts have also upheld laws which require apartment owners to
remain in the rental business. In Nash v. City of Santa Monica,* the
Cahforma Supreme Court upheld a prohibition of apartment demoli-
tions.*” Nash claimed that the prohtbmons and evictions constituted a
form of involuntary servrtude % but did not raise any talcmg claims.
Nevertheless the court ratsed and then reJected the posmbrhty of a
tak:mgs claim using the tests apphcd in Penn_ Central-interference w1th
owner’s primary mvestment—backed expectauons and fa1r return
Such ordinances were seen as an “‘adjunct to limitations upon eviction
which have generally been upheld by the courts.”*

The Massachusetts Supreme Tudicial Court concluded that the nght
to curb removals 1s essentral to the mamtenance of the rental housing
stock ’ “If the power to control rents is to be anythlng more than an
interim measure effective for only the short period needed to convert
the entire rental housing stock, it must include by implication the power
to make reasonable regulatlons govermng removals from the rental
housing mrket,”"

On the other hand after Hall, a federal trial court in the Nmth
Circuit struck down a commercial rent control ordmance whrch was
comparable to mobllehome fent regulatxons m that it reqmred landlords
to continue to rent 10 tenants ‘who made substantral mvestments in thelr
premlses and effectlvely granted them transferable occupancy nghts at
a controlled rent.’? In Ross v. City of Berkeley,™ a U.S. District Court

;o

345 Id at 300 {citing Loreno v. 'I‘eleprompter Manhattan CATV Corp 458 U.S.
419 (1982)).

346. 688 P.2d 894 (Cal. 1984).

-347. Id. at 896. In response to the decision, the state. legislature adopted the “‘Ellis
Act,”” which authorizes landlords to cease rennng their units. CaL. Gov't CopE §§
7060-7060.7 (West 1986). The authorization only apphes ifthe landlord ceases to reat
all units in a building. I4. § 7060. 7(3)

348. Nash, 688 P.2d at 898. . o

. -349. Id. . o

.+ 350. Id. at 500 (crtatrons onutted)

" 351. Flynn v. City of Cambridge, 418 N.E.2d 335, 338-39 (Mass. 1981).

352. SeeRossv. City.of Berkeley, 655F. Supp. 820(1987) The Berkeley ordinance
contained a vacancy decontrol provision. /d. at 826. However, vacancies are difficult
to track in a commercial sitvation since occupancy is tied to a paper entity rather than
specific individuals. Jd. at 837-38. However, the tenancy may be held by a corporatron
which has a perpetual life under California law. Id. at.837.;

353. 655 F. Supp. 820. Subsequently, the state instituted’a ban on commercral rent
control ordinances. CaL. CiviL CoDE §§ 1954.25-1954.31 (West 1982).
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ruled that the regulat;on consntuted a takmg because it ‘did'not perrmt
evictions for owher-occupancy.*

b. ‘‘Compulsions’’ to Make Vacant Uniits Available for Rent. Ind
decision subsequent to Hall but prior to Pinewood, a U.S. District Court
upliéld a Hoboken, New Jérsey, ordinance that required landlords to
rent Vacant units.* The court applied a regulatory taking standard and-
concluded that there was no taking because there was no’ evidence
that the landlords had been' denied all econormcally viable use of their
property.** Furthermore, the court noted, landlofds had the option of
converting their units t6’condominiuins in liew’of renting.®? -

However; in a recent ¢ase ‘that has tecéived w1de3pread attention,
Seawdll Associatés'v. City of New York,*® the New York Court of
Appeals struck down a New ‘York City ordinance which required own-
ers of Single Room Occupancy (SRO) multiple dwellings to rehabilitate
and rent up vacant units at controlled rents.’ The court ruled that
the loss of the right io. exclude and ‘the- coerced rental to “strangers”
constituted a physical takmg B o

But, the court went on to chstmgmsh thls case from other cases in
which landlords were compelled to continue to rent on the basis that.the
other cases : ‘

merer m\golved restrictions imposed on extstmg tenancies where the Iandlords had

’ volumanly put their propemes to use for resrdent:a] housmg [T]hose regulauons

~did ‘not-force the owners, ‘in the first mstance to subject Lhelr propemes ‘to a use
which they neither planned nor desnred

In this case, the rent-up prov151ons were 'par"ticularly'onen')us because
they were precedéd by a municipal pohcy, relied i upon by the purchas-
ers, of encouraging the demolition and, rédevelopment of SRO’s.*”
The court concluded that, this exclusion was *‘far more offensive and
invasive than the easements-in Kaiser:Aetna or Nollan or the installation
of CATV equipment in Loretto.””*®

Hall and Rinewood- distinguished their facts from Troy and other
landlord-tenant cases on the basis that the other cases did fot authorize

v

354, -Ross, 655 F. Supp. at 836- 39 S :

"355. Help Hoboken Housmgv City of Hoboken 650F Supp 793 (D. N J. 1986)
356." See id. at 797-98. L . )
357. Id. at 798. - ‘
358. 542 N.E.2d 1059 (N Y. 1989)

359: See id. at 1065. -

360, Id. at 1072-74. !

361. /d. at 1064-65 (emphasis added) )
362. Seeid:at 1072-74." "' ' ™ A B
363. Id. at 1064. - N co -

x
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a permanent physical occupation. 364 In order to reach this conclusxon,E
these decisions dlstmgmshed between transferable tenancies and exten-
sions of tenancies (“* mvasmns ;).that may | Tast the remainder of a life-
time.’® As a _practical matter the dlfference may. be ‘small for the
landlord In cases where tenants remam as long as they live, the greatest\
pomon of the value in a property is taken up by the occupancy rights

within a ten or twenty year penod

4. IS THE **WINDFALL” OR “PREMIUM“ THE :
By PROPERTY OF THE PARK 0WNER‘7 _ -

The other central prong to the taklng conclusions in Ha!l and Pmewood:
is that the “premmm” or ‘‘windfall’’. (the benefit of the regulatron) is
the property of the park owner. *" In Pinewood, the court explained:

The operation-of the Barnegat Ordinancé in connection with state law has created
valuable property interests for which [the park owners] have not been compensated.
. This i isnota case in whlch a property owner has srmply been told that he cannot
' do somethmg on his property or that he must use his property a certain way. The
situation is aggravated.by the fact that the transfer is accompanied by the payment”
not to the landlord but to the departing tenant’of what amounts to rent.for the use
,of the pad. This “‘rent”" is for the possessory, interest of the landlord. Thus, this is
a case where other persons, tenants, have been granted mterests m property whrch
* properly belongs to . : . the landlérds:®® - -

a. Defining Property. 'Two basic and competing precepts of takings
doctrine are that not all potential interests constitute property and that
constltutlonal protections dgainst takmgs cannot be nullified s1mply by
redeﬁmng what constitutes property. ) .

One commentator notes the penls of definition:

Jusnce Jackson ] adopuon of the Bentham pnncnple that property is only that-.

economic advantage ‘that has the sanctxon of law, is a description not a guide. If

this ‘prixiciplé were followed to ‘its'logical conclusion, government coiild redefine

property rights as'subordinate to‘all government claims and then destroy, take, or
damage without compensation because no **property rights’’ were taken,>®

364. Hall v. City of Santa Barbara, 833 F.2d 1270, 1278-79 (9th Cir. 1986); Pinewood
Estates v. Barnegat Township Leveling Bd., 898 F. 2d 347, 333-35 (3d Cir. 1990).

365. 3Cslty of Santa Barbara, 833 F.2d at 1278-79; Barnegat Township, 898 F.2d
at 333-

366. If the interest rate is ten percent, the present value of a reversion at the end
of ten years is thirty-eight percent of its current value; at the end of twenty years it is
fifteen percent of its current value; and at the end of thlrty years it is six percent of its
current value. Annual Compound Interest Tables in STEPHEN A. PHYRR & JAMES R.
CooPeR, REAL ESTATE INVESTMENT 760 (1982) In addition, the income stream during
the occupancy period would have value.

367. See Hall v. City of Santa Barbara, 833 F.2d 1270, 1280 (9th Cir. 1986) Plnewood
Estates v. Bamegat Township Leveling Bd., 898 F.2d 347 353 (3d Cir. 1990)

368. Pinewood, 898 F.2d at 353.

369. Allison Dunham, Griggs v. Allegheny County in Perspecnve Thirty Years of
Supreme Court Expropnauon Law, 1962 Sup. Ct. REV. 63, 81.

This content downloaded from 137.150.34.41 on Wed, 07 Sep 2016 19:42:35 UTC
All use subject to http:/about jstor. org/terms




RIGHT'TO SELL THE ‘“‘IM’MoBILE HoME ~*_ =~ - 213

On the other hand, if’states'were left ‘without the power to define
property, all interests could 'become- protected property interests.

In between these principles is the general rule that property interests
are the product:of law .and understandings that guide our society:

[P]roperty ‘nterests’! . . arenot created by the Consututlon Rather,
they are created and therr drmensrons are defined by extstmg rules
or understandrng that stem from. an 1ndependent source such as state
law. 31370 R ] i . ;

In a case mvolvmg water rrghts the Supreme Court explained that:
_ only those ¢ econormc advantages are “‘ri ghts which have the law back of them, and
. _only when they areso recogmzed may, courts compel others to forbear from interfer;

ing with thein or'to compensate for their i mvasnon . We cannot start the process

of decision by calhng -such'a ¢laim as we Have here a “property rrght" whether
" it+is a property: right is really. the quest:on to be answered.’ ok

. LI B L
oo, . ! RS

370 Ruckelshaus v, Monsanto Co 467 U.S. 986 1001 (1984) (quotrng Webb’
Fabulous Pharmacxes "The. v, Beckwtth 449'0.5. 155, 161 (1980)).
~:Evenif the’ “premmm" or-‘windfall’’ is. thetproperty of the park’ owner, a basic
precept of the police power is-that respective, property; rights of parties in economic
relatlonshlps can be adjusted In fact such a power is at the essence of the leglslatwe
power ‘The Supreme Court has repeatedly upheld legtslatlon that has reallocated pnor
‘‘rights and burdens.™ . . TSI te] ‘

It may beargued that in the case of mobtlehome parks the parl( owners have beneﬁted
from mobilehome owners substantial investments in'fixed improvements in their parks.
As a result, they have had a secure income and their park spaces have had an increased
rental value. | -

In acase mvolvmg Black Lung ‘Benefits, the Coutt ruléd that Congress could allocate
costs associated with work related disabilities to employers * ‘who have profited from
the fruits of [their employées’]'labor.”* Usery v. Tuiner Eikhorn Mining Co., 428 U: S.
1, 18 (1976). This reallocation altered the arrangements that governed the onglnal
formation of those employment ‘relationships and thé partles respective expectatlons

In fact, the Supreme Court has ruled that “‘it cannot be said that the Takings Clause
is violated' whenever legislation’ requlres one-person'to use his or her assets for the
benefit of another.”” Connolly v. Pension Benefi t Guar. Corp 475 U.S. 211, 223
(1986).

-In Connolly, the Court upheld legislation whleh created new pension liabilities for
past employment. It noted that ‘‘the United States has taken nothing for its own use,
and only has nullified a contractual provision limiting liability by imposing an additional
obligation that i is otherwise within the power of, Congress to impose.”' Id. at 224.

~371. United States v. Willow River Power Co., 324 U.S. 499; 502-03. (1945} In
a concurring opinion in Pruneyard Shopping Ctr. v. Robms 4470, S 74 (1980), Justice
Marshalli commented:

The constrtutlonal terms “hfe, liberty, and property do not derive their meamng
solely from the provisions of positive law. They have a normative dimension as well,
- establishing a sphere of private autonomy which government is bound to respect.

-Quite serious constitutional questions mrght be raised if alegislature attempted to
abolish certain categories of common-law rights in-some’general way. Indeed, our
‘cases demonstrate that theré'are limits on governmental authority to abolish *‘core™
common-law rights; . . . at least without a:compelling- showmg of necessity or a
provision for a reasonable alternative remedy. ,

Id. at 93-94 '(Marshall, J!, concurring) (footnotes omitted).”
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In United Siates v. General Motors Corp. ,37f the Supreme Court ex-
than the actual_phyelcal th1'ri5g3 ‘,

It is conceivable that Tthe term'!‘property®2:in the takings clause] was used in its
vulgar and untechnical sense of the physical, thing with respect to which the citizen
eXercises nghts recogmzed by Taw. Oq the other hand, it may have been employed
in a more accurate sense to denote the group of rlghts mhermg in the citizen’s relation
to the physical thmg, as'the right to possess{iuse and’ d:spose of it.' In-point of fact
the construction given the phrase has been the latter.*”

"In thé mobilehome’ éontext; the property ‘interésts alleged to have
been taken are the space rent above the rent-controlled rent and the
value ¢reated by the asmgnablllty of the mobllehome leases Pinewood
states that' ““[t]he operation-of the Barnegat Ordinance in connection
with state law has created-valuable property. interests for which appel-
lants have not been compensated.””*™
. In Eamiello v. Liberty Mobile Homes Sales,”™ the Connecticut Su-
preme Court foind that these “econormc advantages” could be seen’ as
products of the state created * ‘near-monopoly status of the. [mobxlehome
park] industry.’ 3T 1t ruled that no constltutlonal prmmple was violated
by the state’s selection of the ténant *“as the Tecipient of this economic
advantage arising from the near-monopoly status of the industry. #0377

" In Yee v. Cu‘y of Escondids,” the Clifornia Court of Appeals re-

i H

372. See United States v. General, Moators Corp., 323 U.S. 373 (1945).

373. Id. at 377-78., . | -

3741199Pmewood Estates v. Bamegat Townshlp Levelmg Bd., 898 F.2d 347 353 (3d
Cir 0)

'375., Eamiello v. Liberty Moblle Home Sa]es 546 A -2d 805 (Conn 1988),

376. Id: at 820. .

377. Id.Inadissent froman oplmon upholdmg a provnsmn in San Jose s rent.control
ordinance which incorporated the ‘particular, tenant’s income as-a factor.in,the rent
setting process, Justice Scalia commented:

Of course all economic regulation effects wealth transfer. When excessive rents are
forbidden . . . lanidlords as a class become poorer and tenants as a class (or at
-]east mcumbent tenants as a class) become richiér. Smglmg out landlotds tobe the
transferors may be within our traditional constitutional notions of fairness, because

+ they can plau51bly be regarded as the Source or the beneﬁcmry of the hlgh rent
problem. :

Pennell v. City of San Jose, 485 U.S. 1, 22 (1988) (Scalia, J. » dissenting).
Before mobllehome rent controls were consndered one commentator stated

Zomng restrictions have glven park owners ohgopolrsnc comrol of mobrle home

tental sites in many communities. This control of the market permits the abuses

catalogued above. Since government, through restrictive zoning, has helped make

these abuses possible, it seems unconscionable for government to refose to protect
- helpless tepants from the resulting overreachmg by landlords

Stubbs, supra note 162, at 234. ’ il
378. Yee v. City of Bscondido, 274 Cal. Rptr 351 (Cal' Ct. App.. 19%0).

' f

This content downloaded from 137.150.34.41 on Wed, 07 Sep 2016 19:42:35 UTC
All use subject to http:/fabout . jstor.org/terms




RIGHT TO SELL THE “‘IM’’MOBILE HOME ' 215

jected the view that a compensable taking-occurs *‘[w]here a govern-
ment regulation purpotts to reduce the excessivé ahd unfair price to 2
reasonable level, the mere fact that the price for complementary goods
and services rises asia result does not transmute an otherwxse reasonable
price regulation-ifito"a compensable" ‘taking.” "7 :
b.i*Income in Excess of Legal Price Limits'Is Not * ‘Property”’. U.S:.-'
Supréme Court treatmient of just'compensation and damagés issues in
thee context of price regulations also Jends support to thie view that the
“‘premium’’ associated with the rent regulations and the possessory
interest is not the property of the park owners. The Court has repeatedly
taken the position' that there is no right to compensation for the taking
of revenue in excess of that authorized under the price controls and that
market value is'not the’ appropriate measure of *‘just’” compensation in
cases involving shortages resuiting from public action.” In essence,
‘‘excess” revenue has not been viewed as property. o
‘In one- World War II case; the Supréme Court ‘noted that ‘‘it'has
refused to make a fetish even of market value, since that may not be
the best-measure of value in some cases.”"®' Instead, the' Court held
that the right to just comipensatiori for-a tugboat that was requisitioned
by the government did'not include the *‘enhanced price’” created by the

war. P

In time of war . . . the demand of the government . . . causes the market to be an
unfair indication of value. . . . It is not fair that the government be required to pay
the-enhanced price which 1ts demand alone has created. . . . That is a value which
the government itself created and hence in falmess shou]d ot be required to pay.**?

In another WorId War II case, three Justices concluded.that ¢ ‘under
controlled-market conditions, the, const1tut10na11y estabhshed maxi-
mum price is the oiily proper-standard of ‘jiist compénsation.” **** But,
another three declined to reach this issue and two Justices concluded that

“‘the constitutional guaranty of just compensation for: prlvate property
taken for public use becomes meaningless if the Government may first,
under its ‘war powers; ﬁx the market price:and then make i 1ts controlled
figure the measure of compensatlon 7384

f ' -.si i : [ Lo f

-y

379. M. at 553.

: 380. United States v. Virginia Elec. & Power Co 365 U.S. 624 (1961), Umted
States v. Commodities Trading Corp., 339 U.S..121. (1950) :

381: United States v: Cors, 337 U.S. 325, 332 (1949). co '

382. Id. at 333-34.

383. United States v. John J. Felin & Co., 334 U.S. 624, 643 (1948) (Reed J
CONCUTTIRE).

384, Id. at 651-52 (Jackson, J., dissenting).
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Subsequently, the Court explained that regulated prices, rather than
free market prices, may be the measure of value since the price controls
compensate for abnormal conditions.’®

c. “‘Windfall’’ Not the Measure of Damages In_Hal[ the, “wind-
fall’” to the beneficiary became the measure of damages,™ in lieu of
the traditional standard of the damage—the loss to the party suffering
from the taking.* In the case of mobilehome rent controls, this distinc-
tion is critical because, as Pinewood acknowledges,™ the park owner
would not be significantly better off if the rent regulatlons remained in
place but the mobilehome owners did not have the right to sell their
homes in place and, therefore, lose their transferable: possessory in-
terest.’ :

In Boston. Chamber of Commerce v. Ctty of Boston 30 the Court: ruled
that the measure of damages was dependent on- what the. owner . has;
“‘lost,”” rather than on what the taker.has **gained.”***' The Constitution

*‘requires that an owner of property taken should be paid-for what is
taken from him. It deals with persons, not with tracts of land. And the:
question js:what has-the owner lost not what has the taker gained.’”*”.
This rule has been applied to the detriment of government: as- well: as:
to its benefit. In a case involving the question of whether a taking of
possession of a laundry for three years for wartime purposes required

385. United States v. Commodities Trading Corp., 339 U.S. 121 (1950).

386." See Hall v. City of Santa Barbara, 833 F. 2d 1270, 1278 (Sth Cir. 1986).
Plaintiff’s claim rested on the fact that mobilehomes sold. at far above “‘blue book™
valués. /d. at'1273. *“The blue book is the Kelley Blue Book for Manufactured Housing
(Moblle Homnies), published by the Kelley Blue Buok Company of Costa Mesa,, Califor-
nia. Like the similar blue book for automobiles, it is the standard reference for prices
of mobile homes.”” /d. at 1274 n.5. = "

In Azul Pacifico, Inc! v.'City of Los. Angeles 740 F.: Supp. 772 (C.D. C4dl. 1950),
the effect of rent regulattons was measured by comparing the differences between the
Bluc Book values and average values for particular types 6f mobilehomes in rent
controlled and nofrent controlled snuanons rather than by comparing the dlfference
between Blue Book value and market values. See id. at 779. ' Tt e

387. See, e.g., United States v. Causby, 328 U.S. 256 (1946). ** ‘It is the owner’s
loss, not the taker s gain, which is the measure of the value of the property taken.’ '’
Id. at 261 (quoting United States v. Miller, 317 U.8. 369 (1943)). See¢ also United
States v. Virginia Elec. & Power Co., 365 U.S. 624 (1961); United States v. Twin City
Power Co., 350 U.S. 222, 228 (1956) -

388. See supra text accompanying note 248, ot

.389. ‘At times some elements included in the criterion of market value- have in
fairness been excluded, as for example .-. . where it has a special value to the taker
because of its peculiar ﬁmess for the taker’ 'S pro;ecl "':United States v. Cors, 33'7 U S.
325, 332 (1949). o

390 217 U.S.,189 (1910)." - - . S

391. Id. at 194.

392. M. at 195.
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compensation for the lost clientele, which had value to the owher but
not the taker, the Court declared: . o
Because gain to the taker, on the other hand; may be wholly unrelated to the dépriva-

tion imposed upon;the. owner, it must also.be rejected as a. measure of public,
_obligation to requite for that depnvatxon The value compensable under the Fifth

.....

- Amendment, therefore is only that value 'which'is ca:ggble of transfer from owner
'to .owner-and thus of exchange for some equivalent.

The dlssent opmed that “[t]he truth ‘of the matter is that the Umted
States is bemg forccd to pay not for what it gets but for ‘what the owner
loseé L .

ﬁ IS THE APPLICATION OF THE PER SE
TAKING RULE TO MOBILEHOME RENT L
CONTROLS CONSISTENT 'WITH THE- '

PURPOSE-AND HISTORY OF THE TAKINGS
DOCTRINE? et oy - .
A basic tenet of legal mterpretatlon is that laws shall be mterpreted ina
manner designed, to-carry out their intent. This theme is also central to
constitutional construction. Beyond these central principles the only uni-
formagreement about the meaning of the Takings Clause is that there has:
been no agreement. A leading commentary on takings, which is typical
of the scholarly literature .on the subject, states that.$‘the predominant
characteristic of this area of law is a welter of confusing and incompatible,

results:”*”. Commentary on the-Takings Clause can be described as a

series of unsuccessful efforts to find a central thread in takings doctrine.

- ‘Here, it issuggested that the -constitutional:analysis depends on the
intent and purposes of the *‘just compensation’’ requirement, the protec-
tion of citizens from.*‘unfair or arbitrary government;’* and.*‘uncon-
trollable power over the private fortune of every citizen: »** *“The idea
is that compensation is. required when the. public helps itselfito good at
private expense, but not when.the public simply requires one of its
members-to stop making a nuisance of; himself.”!*’ The mobilehome
space rent regulations:insure a-fair return while preventingthe abuses
that flow from the somewhat unique economic-interrelationships be-
tween mobllehome ownership,and park ownershlp o :

.-,

.\ -~ Vo ¥

» - . e

393, Kimbail Laundry Co. v. United States, 338 U.8. 1, 5 (1949) (citations omitted).

394. Id. at 23 (Douglas, J., dissenting).

395. -Sax, supra note 280, at 3. - -

396. Id. at 60 (latter passage’ quotmg 2‘IDSEPH STORY CONSTITUTION 547—48 (4th
ed. 1873)).

397. Frank 1, Michelman, Property Unhry and Fa:mess Comments on the Erh:cal
Foundations of Just Compensatmn Law, 80 HARV. ‘L. Rev. 1165; 1196-(1967).
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VII.. Conclusion . T .

LI
Ve P

Currently, the relative legal status of hundreds of thousands of ‘mo-
bilehome owners and thousands of investors turns on a- semantlc debate
over what constitutes a permanent physical invasion.’ :

"As government regulation’ has becorne mereasmgly varied in form,
constitutional scholars have searched without success for coherent ap-
proaches to the takmg issue. However .one unity among the analyses
is that none ‘of them have suggcsted a per se taking approach ‘based 'on
a distinction between physical invasionis and other types of government
actions, as was adopted in Loretto. One of the most respected commen-
taries on takmg analysis concludes that a formahsnc physmal invasion
concept is “‘preposterous’’: ‘‘For constitutional questions.to depend
on such formalities is, as these cases demonstrate, preposterous. The
formal appropriation or physwal mvasmn theory should be rejected
once andifor all.””® . . - oot :

If the drafters of the Constitution had attempted to develop a formal
definition of a taking, the courts would have been forced to develop a’
body of exceptions as its:literal terms became unworkable; as occurred
in the case of the Contracts Clause: . - S EIPE T

* When the courts:of _the nineteenth century tried the formalistic ap-
proachoflimiting takings to situations involving actual physwal occupa-
tions, they created absurd results:** As-a result; state legislatures were
compelled to redefine takings:to.include situations in-which property

as ‘‘damaged’’ by public action*® .and courts were compelled to re-
formulate their analysis to allow for compensation in situations in which:
the use and value.of property were destroyed even though it was not'
physically touched by public action.- "5 w

Loretto undertakes the task of formulatmg a definition when hlstory
has made it clear that definitions' cannot resolve taking issues. Hall and
Pinewood illustrate the absurdity of formalistic approaches to takings
analysis. They adopt the flip side of a type of analysis that failed to lead
to reasonable results in-the nineteenth century: The old analysis' used’
the mechanical approach of making physical ¢ritry a prerequisité-to
taking. The new approach makes a permanent physical occupation con-
stitute an automatic taking. As one commentator noted:

4

’

. 398, _Sax, supra note 280, at 48. See also M:chelman supra note 397, at 1184-90
for a critique of formalistic physmal invasion theories.

..399.. See supra text accompanying notes 279- 83 W L .

400, "See. ,Supra text accompanying note.286. C e
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If *‘permanent physical occupation’’ constitutes a per se taking,’no state interést can
outweigh the impact on the property owner’s interest. But, it hardlyseems reasonable
that a possessory takmgs claim is made out su'nply because the nght to reverter (or
right to exXclude) is abridged. There mist be ‘more to it. That more is an economlc
analysis of the law’s impact’ This-is clearly requ:red in regulatory takmg casés:
Avoidance of it in possessory taking cases obfuscates takings-theory:** .-,

Hall and Pmewood have transformed takings analys1s into a semantic
debate. Up to now, two federal cu*cmt courts of appeal have concluded
that'a: permanent physwal invasion ‘occurred.*® Numerous state appel-
late’ courts and trial" courts have reached the opposrte v1ew about tlus
“technical™ question. B )

In ordér to reach thelr conclus1ons that a physu:al takmg has occurred
Hall and’ Pmewood g

1. Conven the nght to charge in excess of regulated rents and the rtght to prohrbit
assignments of tenancies into physncal property
2. Detemnne that.the rights to rents in excess of regulated levels (which may be
*‘quast’ -rents)rand the nghts to the beneﬁts .of space rental assagnablhty are the
., property of mobilehome park owner. |
3. Use the, “beneﬁt to the taker'’ rather than the *value lost to the party as a
consequence of the regulatlon" to estgbl;sh the damages component of the
“tak_iﬂg "
4. Read Lorettoin 1solatlon from the vast body of Supreme Court analyms of takings
doctrme . , .

Halland Pinewodd also run counter.to the basic power 6f government
to curb monopoly-type abuses. Up'to'this'time, regulanons that protect
against monopolies have béen cons1de1'edJ constttutlonal provtded they
permit property owners a‘fair Téturn.*®

.*'The mobilehome spacé -rental regulanons of the past two decades
constitute ‘a readjustmeit of benefits and burdens' i response to the
monopoly-like realitiesof the park 6wner-mobiléhome owner relation-
ship. They involve a fundamental: institution-home ownership—and a
situation in which the tenants.are immobilé homeowners with an invest-
ment that is three times as great as the investment of their-landlords.”
These relationships were created by the park owners in order to develop
their land investments into profitmaking ventures.

It is understandable that park owners would prefer not to be severely
regulated, especially as.to.such basic matters as the rents that they

[ ‘ ‘_’. s PR

401. Manheim, supra note 276 at 1013

402. See'Hall v. City of Santa Barbara 833 F.2d 1270 (Sth Cir. 1986); Pmewood
Estates v. Barnegat Township Leveling Bd 898 F.2d 347 (3d Cir. 1990).

403.' See, e.g., supra text accompanying notes 247- 266:

404. See, e.g., Munn v. lllinois, 94 U.S. 113 (1887)

405. See supra note 12.
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charge and the assignability of the rental interests in their spaces. How-
ever, their invitation of immovable investments, with the understandmg
that these mvestments would be, the shelter and major ‘asset of low-
and ‘moderate-i mcome households made the regulatlons that followed
virtually inevitable,*® » - ch

The purpose of the just compensauon requirement is to protect indi-
v1duals from govemment oppression and to.ensure that, the public does,
not enrxch itself at the expense | of mdmdual property nghts The pur-
pose of the mobﬂe home space; regu]atlons is to protect. 1nd1v1duals
from the exploitation of monopoly-hke relatlonshlps Turning these
regulations into, takings is to tum the taking concept on its head.

Ina recent mobilehome case,*” in which the court opinion was written
by the author of the Hall opinion, a concurring oplmon characterlzed
the Hall analysis as metaphysxcal” ' '

* I concur under the compuision of precedent, but for the record I want to note that
I have not forgotten the difference between the physical and the metaphys1cal Hall
reached a commendable leg:slanve result by calling a regulatory ordinance a physical
taking. I am in somewhat the sani€ positiofi as I found myself upon first’ readmg Roe

- v. Wade applauding the result but disturbed by thé method,

In Hall and Pinewood, two federal circuit courts conducted a
‘‘semantic bypass operation’ in order to evade the balancing tests
which the mobilehome space regulations have repeatedly withstood.
Loretto addressed itself to the *‘obvious fact™” of a permanent physical
invasion. Ha[i and, Pinewood formulated a concoction; composed of
economic consequences in order to find a physical invasion.. Clearly,
the ‘‘obvious fact” of a, permanent physical invasion is a missing
elemen_t_m the ﬁ_ndmg that a mobile-home space regulation scheme
may be a per se taking. The fact that numerous appellate courtshave
concluded that such schemes do not.constitute permanent physical
invasions, and that the Supreme;:Court specifically declined to address
the issue.in:the Florida Power'™ .case are-testimonials to the lack of

' 3 ‘ e . > . Ly

" 406, One comumentator stated: R

[NJo niobile home purchaser would invest 10,000 dollats for a mobile home unless
he had a place in which to locate that mobile home. The assertion that a mobile home
tenant may at any time be evicted and his investment made worthless for no vahd
reason is contrary to.the very purpose of the transaction. -

Kenneth Meiser, ngatmg on Behalf ofMobde Home Tenams 5 Rut. Cam. L.J. 453
468 (1974).'
407. Sierra Lake Reserve v. City of Rock.lm, 938 F. 2d 951 (Sth Cir. 1991)
408, Id. at 959 (Goodwm 1. concumng) (citations' omltted) -
409. See supra text accompanymg note 334,
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an ‘‘obvious fact’ in this case.*’’ A return to the use of a balancing
test in order to evaluate the constitutional issues raised by the
mobilehome space rent and eviction regulations would achieve the
purposes of the takings clause and take the analysis out of the vagaries
of definitional debates.

410. Courts may come to opposite conclusions about whether a taking has occurred.
However, one judicial approach is not reasonable by any standard. That would be to
permit more delay in resolution of this issue than is necessary. Hundreds of thousands
of mobilehome owners and thousands of park owners should not be held in limbo, stuck
on the reef of judicial irresolution, buried under doctrines that in effect justify the
creation of a judicial maze that continually defers substantive decisions until another
day.

This content downloaded from 137.150.34.41 on Wed, 07 Sep 2016 19:42:35 UTC
All use subject to http://about jstor.org/terms








































































	CC_2019-04-23_Minutes
	042319 Minute Exhibit A
	042319 Minutes Exhibit B
	Fullerton Observer Article
	County of SLO Rent Stabilization Ordinance
	Morro Bay Rent Stabilization Ordinance
	Pismo Beach Rent Control Ordinance
	SLO Rent Stabilization Ordinance
	Marina Home Rent Stabilization
	Marina Municipal Code






